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29 comma 2 — Equiparazione ai figli dei minori adottati o affidati o sottoposti a
tutela — Accoglimento della domanda di ricongiungimento: Corte di Cassazione,
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della residenza abituale della minore e la non modificabilita della stessa senza
consenso dell’altro genitore intervenuto nell’ambito di un procedimento giu-
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Autorita dello Stato contraente nel quale il minore ha la residenza abituale —
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comunitaria — Affidatari cittadini italiani — Ordine di adozione consuetudina-
ria emesso da un tribunale ghanese — Principio della prevalenza dell’interesse
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1. Corte di Cassazione, 22 April 2020 No 8029 ..................cccccooiii... 967

The refusal by the civil registrar of the declaration of recognition of a child, born
in Italy and conceived through medically assisted procreation techniques, as the
child of a woman bound by a civil partnership to the natural mother, is lawful,
the mere consent given to heterologous fertilisation being irrelevant in the absen-
ce of a biological bond with the child. Since, in the light of the Italian nationality
of the two women, this is a purely internal case, Article 42 of Presidential Decree
3 November 2000 No 396 is applicable: such provision, by subordinating reco-
gnition of the child’s szatus to the absence of obstacles in accordance with the law,
makes it possible to exclude its application in cases where, as in the instant case,
the constitution of the filiation relationship is hindered by the legal regulation of
medically assisted procreation and, in particular, by Article 4(3) of Law 19
February 2004 No 40 on medically assisted procreation, which precludes homo-
sexual couples from resorting to such techniques.

2. Constitutional Court, 29 May 2020 No 102 ................................. 953

In case of conviction of a parent for wrongful removal and retention of a child
abroad, the automatic ancillary suspension of parental responsibility for a
period predetermined by law, in accordance with Article 574-bzs, third para-
graph, of the Criminal Code, is incompatible with Articles 2, 3, 30 and 31 of
the Ttalian Constitution, interpreted also in the light of the New York Con-
vention on the Rights of the Child of 20 November 1989, the European
Convention of 25 January 1996 on the Exercise of Children’s Rights, and
the Charter of Fundamental Rights of the European Union, which enshrine
the principle, fully transposed into the Ttalian system, according to which, in
all decisions concerning a child, the solution that best serves the child’s inte-
rests must be adopted, regardless of any automatism.

3. Corte di Cassazione, order of 9 February 2021 No 3165 ..................... 1021

On the subject of international air transport, where the carrier is responsible for
the delay in delivery of baggage, the limitation of liability provided under Article
22(2) of the Montreal Convention of 28 May 1999 for the Unification of Certain
Rules Relating to International Carriage by Air, ratified and made enforceable in
Ttaly with Law 10 January 2004 No 12, applies. According to such provision, the
carrier shall pay compensation up to one thousand special drawing rights per
passenger and its liability extends to every type of damage suffered (pecuniary
and non-pecuniary), including the outlays for basic necessities and medicines to
compensate in the medium term for the failure to deliver baggage in time, to the
exclusion only of the further costs indicated under Article 22(6) of the same
Convention, attributable to court costs and other expenses incurred in order to
obtain compensation in court, which may be settled separately. In such instance,
if the flight was operated by several successive carriers and it remains undisputed
that the harmful event occurred on the route falling within the control of only
one of them, in accordance with Article 36 of the Montreal Convention and



Article 1700 of the Civil Code all carriers are jointly and severally liable towards
the injured party, while, in internal relations, each of them is liable in proportion
to the route falling within its control.

4. Corte di Cassazione, order of 10 May 2021 No 12226 ....................... 976

Article 16 of the Preliminary Provisions to the Civil Code, in the part where it
subjects the exercise of civil rights by a foreigner to the condition of reciprocity,
must be interpreted in a constitutionally oriented manner in the light of the
principle set out in Article 2 of the Italian Constitution, which ensures full
protection of the inviolable rights of the person. It follows that it is always
possible for a foreigner, the heir of a Moroccan citizen who died in Italy fol-
lowing a traffic accident, to ask the Italian court, regardless of any condition of
reciprocity, for compensation for the damage, pecuniary or otherwise, derived
from the infringement of inviolable rights of the person, such as the right to
health and parental or family relations, whenever such compensation, regardless
of the occurrence in Ttaly of the event giving rise to it, is governed by Italian law,
based on the connecting factors which make Italian law applicable.

5. Corte di Cassazione, order of 30 June 2021 No 18602 ....................... 982

Pursuant to Article 3 of the Hague Convention of 25 October 1980 on the
Civil Aspects of International Child Abduction, in order for the removal or
retention of a child to be considered wrongful, it is necessary that they have
taken place in breach of custody rights, arising directly ‘by operation of law or
by reason of a judicial or administrative decision, or by reason of an agreement
having legal effect under the law of that State’ in which the child is habitually
resident, and furthermore that those rights are actually exercised. The decree
of the Family Court (Tribunale per i Minorenni) refusing an application for
return to Belgium presented by a Belgian national in respect of his minor
daughter, retained in Italy by her mother without the father’s consent, on
the ground that the child had her main residence in Italy with her mother,
who had sole custody of the daughter by virtue of a decision of the Tribunale
di Monza (previously seised by the mother in matters of parental responsibi-
lity), is unlawful in the part where it does not give any relevance to the
agreement subsequently reached between the parents in the course of the
legal proceedings instituted in Belgium by the father (following the similar
Ttalian proceedings referred to above) to regulate the child’s custody and
maintenance: this results from both the earlier legal proceedings instituted
in Ttaly by the mother (which, having a function entirely superimposable on
the subject-matter of the agreement in question, had to be regarded as super-
seded by it) and the relevance attributed in the decree, for the purposes
limiting its effectiveness, to the woman’s merely subjective assessments, devoid
of legal weight. On the contrary, the agreement in question, which took place
in the context of judicial proceedings before the Brussels Tribunal, had to and
must be assessed in terms of its objective content and binding effect. That
agreement — which concerned not only the conditions for custody and the
exercise of parental responsibility, but also the determination of the child’s
habitual residence and the fact that such habitual residence could not be
changed without the consent of the other parent — was still in force between
the parties when the child, brought to Italy by the mother with the father’s
consent, was retained there against the will of the father, who shared custody



with the mother. It follows that it was not possible to legitimately derogate
from the content of such agreement and from the agreements over custody
rights and, in particular, to move the child’s residence from Belgium, as
expressly provided in the agreements, absent the consent of the other parent.
Therefore, in accordance with Article 3 of the 1980 Hague Convention, the
breach of the agreement and of the father’s custody right enshrined therein
amounts to a case of child wrongful removal: therefore, the order to return the
child to Belgium may be refused only subject to the conditions set out in
Article 13 of the Convention, consisting either in the failure to exercise cu-
stody rights at the time of removal or retention or in grave risk that the child’s
return would expose her to physical or psychological harm or otherwise place
her in an intolerable situation.

6. Corte di Cassazione, order of 13 December 2021 No 39421 .................. 1024

The claim for compensation for damages arising from the failure to implement
Directives 75/362/EEC, 75/363/EEC and 82/76/EEC concerning the remu-
neration payable to doctors admitted to university specialisation courses must
be dismissed. On the one hand, the claims in question are time-barred, since
such claim is time-barred within ten years from the date of entry into force (27
October 1999) of Law 19 October 1999 No 370, Article 11 of which reco-
gnised the right to a study grant only in favour of those doctors who, among
those admitted to university specialisation courses between 1983 and 1991,
were beneficiaries of irrevocable decisions delivered by the administrative
court, thereby making the residual subjective breach definitive. On the other
hand, the different quantification of the remuneration, and its different regi-
me, subsequently determined by the State with Legislative Decree No 368/
1999, implemented as from the academic year 2006-2007, cannot be relevant
for this purpose.

The application for a reference to the Court of Justice of the European Union
for a preliminary ruling asking ‘whether, under European Union law, a legal
remedy may be regarded as effective before the legal nature of the action
capable of being brought is defined, with the consequent effect on limitation
periods, before the person who is the subject of the proceedings is identified
and before the national court having jurisdiction to hear the claim is identified’
must also be declared manifestly unfounded. In fact, as from the date on
which Law No 370/1999 entered into force, no provisions of national law
prevented the appellants from bringing proceedings for compensation for
damages caused by the late implementation of the Directives. Moreover, there
could be no doubt as to which party (the State) was liable for such damages,
and any uncertainty as to the identification of the court with jurisdiction to
hear the claim could not prevent the running of the limitation period, since
any error could be remedied by means of a preliminary reference on jurisdic-
tion (regolamento di giurisdizione).

7. Corte di Cassazione, order of 13 December 2021 No 39766 .................. 990

In the matter of international child abduction, the assessment of the applica-
tion for return does not concern the merits of the dispute as to the best
possible accommodation for the child, so that such an application may be
rejected, in the child’s best interests, only in the presence of one of the



obstacles set out in Articles 12, 13 and 20 of the Hague Convention of 25
October 1980 on the Civil Aspects of International Child Abduction, which
do not include any comparative counter-indications. In particular, Article
13(b) of the Convention requires the court which is requested to issue an
order for the return to the State of residence of a child wrongfully removed
or retained by a parent to adhere to a criterion of strict interpretation of the
scope of the prohibitory condition and does not allow it to give weight to mere
psychological trauma or to the mere moral suffering caused by the separation
from the abducting parent nor to assess inconveniences connected with the
prospective return that do not reach the degree of physical or psychological
risk or actual intolerability on the part of the same child, since these, and only
these, are the elements considered by the aforementioned Convention to be
relevant and preclude the child’s return. Consequently, in the face of an
application for return to Brazil submitted by the father more than a year after
the child’s transfer to Italy, the court of first instance correctly proceeded to
hear the child, both in order to assess his possible opposition to return and his
integration in his new environment, and to verify whether the specific norma-
tive element preventing the application for return, provided for by Article
12(2) of the same Convention for cases of physical or psychological risk or
actual intolerability of the situation for the child, was met, for the hypothesis
of submitting an application for return after one year, arguing that, in this
case, there was no real opposition to the child’s return to Brazil (where he had
led a normal life for seven years, free of traumatic or intolerable elements,
preserving parental affection and friendships, as well as a good relationship
with his father) and, therefore, excluding the existence of a situation of inte-
gration in Ttaly such as to constitute a condition preventing the child’s return
to Brazil.

With regard to the mother’s capacity as sole custodian, which derives from the
divorce decree previously issued by the competent Brazilian court, in principle
the removal abroad or the failure to return to Italy of minors who are the
children of separated parents cannot be qualified as wrongful removal from
the other parent when the removal is carried out by the custodian, with the
consequence that the aforementioned 1980 Hague Convention is inapplicable.
Nevertheless, in the present case the court of first instance found that the child
custody proceedings (probably a revision of the custody arrangements, the
child’s parents having been divorced for some time), initiated at the father’s
request (when the mother had expressed her wish to move to Florida with her
son without obtaining the father’s consent), were still pending and that, in any
case, as part of those proceedings, an order prohibiting the child’s expatriation
had been issued (a measure of which the mother could not have been una-
ware) and, subsequently, temporary custody of the child had been assigned to
the father, with an order for the child’s immediate return.

In relation to the proceedings for the return of a child to the custodian,
provided for by Law of 15 January 1994 No 64, ratifying and executing, inter
alia, the 1980 Hague Convention, in the absence of a rule providing for the
intervention of the child as a party to the proceedings, the need to integrate
the adversarial process also in respect of the child, subject to the appointment
of a special curator, must be excluded, both because — even taking into
account the evolution of the legal system that has led to the extension of
the cases in which the child may be a party to the proceedings — the capacity



of discernment and the provision of the right to be heard do not give rise to
the right to be a party to the proceedings, as long as the legislature has not
expressly conferred this right, and because the failure to provide for the
child’s participation in the proceedings in question, as a party, is justified
by its incompatibility with the characteristics of urgency and provisionality
that characterise the relevant measure. Consequently, since in the present case
there was no need to appoint a special curator, it was correctly not disputed
that the child, aged eight, was heard.

Finally, the grievance relating to the court of first instance’s decision, for the
purposes of establishing the conditions precluding the issuance of the return
order under Article 13 of the 1980 Hague Convention, not to take further
information or to order a court-appointed expert’s report is inadmissible,
inasmuch as there is no violation of the law or of the grounds of the decision.

8. Corte di Cassazione, order of 17 December 2021 No 40548 .................. 995

Pursuant to Article 7(2) of Regulation (EU) No 1215/2012 of 12 December
2012, according to which a person domiciled in a Member State may be sued
in another Member State in matters relating to tort, delict or quasi-delict,
before the courts for the place where the harmful event occurred or may
occur — to be identified in the place where the damage occurred or, alterna-
tively, at the plaintiff’s choice, in the place where the event giving rise to that
damage occurred — Italian courts have jurisdiction over an action for damages
resulting from the publication by a Swedish company on Swedish websites of
statements and news intended to discredit the commercial reputation of an
Ttalian company. In the instant case, it was not established that the allegedly
damaging publications were, in fact, confined to the Swedish territory; to the
contrary, they were accessible and retrievable in Italy, as well. The language
used for the communications (in this case, Swedish) is irrelevant, only the
place of dissemination being relevant. Furthermore, the prorogation of juri-
sdiction in favour of the Swedish courts in respect of all disputes relating to a
series of successive contracts, which govern an essentially unitary relationship,
is not relevant within the meaning of Article 25 of Regulation No 1215/2012:
in fact, the prorogation clause cannot extend to non-contractual claims for
damages arising from the dissemination of defamatory information, in respect
of which the existence of a contractual relationship between the parties is a
merely factual circumstance relating to the context in which the defendant
Swedish company is alleged to have engaged in the defamatory conduct.
Moreover, the prorogation clause, contained in a contract which was the
subject of an assignment, cannot be invoked in the dispute which took place
after the assignment, since one of the original parties, no longer being a
contracting party, is free from the contractual commitments previously ente-
red into. Finally, Article 31 of Regulation No 1215/2012 does not apply, since
there is no preliminary relationship between the subject-matter of the Swedish
company’s termination of the tender contracts brought before the Swedish
court — in whose case, moreover, the transferee company, and not the tran-
sferor plaintiff company, is involved — and the subject-matter of the action for
damages to its reputation pending before the Italian court.

9. Corte di Cassazione, 27 December 2021 No 41686 .......................... 998



In the presence of an incomplete evidentiary framework, the court on the
merits is obliged to use every means and activate its powers of information
in order to clarify whether the documentation produced is sufficient to certify
the applicant’s descent from an Italian parent vis-d-vés a Brazilian national’s
request to be recognised as having Italian nationality sure sanguinis on his
mother’s side (the applicant’s mother being the descendent of an Italian na-
tional who emigrated to Brazil and settled there), in consideration of the fact
that the status of national constitutes an essential quality of the person, with
characteristics of absoluteness, originality, inalienability and imprescriptibility,
which make it justiciable at any time. The inherent constitutional nature
associated to nationality justifies and makes it mandatory for the deciding
authority to carry out an investigation independently, since it is not possible
to burden the appellant with the entire onus of the investigation, also within
the meaning of Article 115 of the Code of Civil Procedure.

In relation to such application, the public policy limitation, set out in Article
16 of Law 31 May 1995 No 218, requires the court to lay out the reasons that
render inapplicable Brazilian law (which would otherwise be applicable pur-
suant to Article 33 of Law 218/1995) to govern the recognition of a natural
child, since the court may not omit to give reasons in that regard. This
limitation must be assessed in the light of the fundamental principles set
out in the Italian Constitution and those enshrined in international and su-
pranational sources, and also in the light of the manner in which these princi-
ples have been embodied in the laws regulating these individual institutions
and the interpretation provided thereof by the jurisprudence of the Constitu-
tional Court and of the courts on the merits, whose activity of synthesis and
reconstruction shape the living law, which cannot be disregarded in the de-
termination of the notion of public policy, as a set of founding values of the
legal system at a given historical moment.

10. Corte di Cassazione, order of 29 December 2021 No 41930 ................. 1002

Pursuant to Article 42 of Law 31 May 1995 No 218, in relation to the
establishment of a guardianship in favour of a minor child, an Albanian
national, present in Italy because entrusted to his maternal aunt and her
husband living there, by means of a unilateral declaration made by his parents
in Albania, before a notary who authenticated their signatures, the jurisdiction
and applicable law in matters of child protection are governed by the Hague
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-Operation in Respect of Parental Responsibility and
Measures for the Protection of Children, made enforceable in Italy by Law
18 June 2015 No 1012, and also signed by Albania, which acceded to it on 18
May 2006, ratifying it by a law that entered into force on 1 April 2007. In the
light of that Convention, Italian courts have jurisdiction, both in accordance
with Articles 1, 2 and 5, which provide, as a general principle, that the
authority of the Contracting State in which the child is habitually resident
has jurisdiction in matters of the protection of the minor, in view of the tenor
of the notarial declaration of the parents, confirmed by the findings of the
social services report, which refers to a transfer to Italy of the child that is ‘not
temporary’, and in accordance with Article 11, by virtue of which, in all cases
of urgency, the authorities of each Contracting State on whose territory the
child or the property belonging to him or her is located have jurisdiction to



take the necessary measures of protection, given that the condition of the
child, present in Italy without the persons exercising parental responsibility,
makes urgent intervention necessary.

Pursuant to Article 15(1) of the 1996 Hague Convention — in accordance to
which the exercise of the jurisdiction conferred onto them by the provisions of
Chapter II, the authorities of the Contracting States shall apply their own law
— the applicable law in both cases is the lex fori, although by virtue of para-
graph 2 of the same provision the application of the law of another State with
which the situation has a substantial connection is exceptionally permitted ‘in
so far as the protection of the person or the property of the child requires’.

As regards the qualification of the status of a foreign child present in Italy in
the light of the applicable Italian law, the wording of Article 2 of Law 7 April
2017 No 47, concerning ‘Provisions on measures for the protection of unac-
companied foreign children’ and subsequent amendments, requires, in order
to exclude that a foreign child be characterised as ‘unaccompanied’, not only
that the child be on the national territory duly assisted by persons who take
care of him in all respects, but also that there be persons on the national
territory who can legitimately exercise parental responsibility over them.
Otherwise, lacking even one of the above-mentioned requirements (in parti-
cular, the ability to exercise legal representation), the child must be considered
as ‘unaccompanied’, as confirmed by the legislature’s use in the wording of
Article 2 of the conjunction ‘and’ between the words ‘assistance’ and ‘repre-
sentation’. It follows that the category of unaccompanied foreign children also
includes minors de facto entrusted by their parents residing abroad to a rela-
tive who is able to take care of them in Italy, which is the situation of the
Albanian minor in the instant case, who, although assisted and cohabiting with
his mother’s sister, is on Italian territory without any person who can legiti-
mately represent him and exercise parental responsibility over him, since the
notarial act of custody signed by the child’s parents does not constitute a
delegation of parental responsibility valid under Albanian law, but merely a
de facto situation by virtue of which the child has entered Italy, with the
consent of his parents residing in Albania.

In the context of the conflict of jurisdiction for the establishment of a guar-
dianship in favour of the aforementioned child, the territorially competent
family court, and not of the ordinary court acting as guardianship court, has
jurisdiction: in fact, the aforementioned Law No 47/2017 (supplemented, as
regards the rules of jurisdiction, with the amendments set out in Legislative
Decree of 22 December 2017 No 220 to the aim of avoiding the jurisdictional
‘double track’ (i.e. family court and guardianship court), which is considered
an unnecessary and harmful procedural complication) clearly intended to
entrust the protection of unaccompanied foreign children entirely to the spe-
cialised court.

11. Corte di Cassazione, order of 20 January 2022 No 1826 .................... 1013

A creditor’s claim brought against a trust, in the context of an injunction
which was subsequently withdrawn at the trustee’s request, must be rejected
on the basis of the trust’s lack of legal standing. Pursuant to Article 2 of the
Hague Convention of 1 July 1985 on the Law Applicable to Trusts and their
Recognition, the term trust ‘refers to the legal relationships created — inter



vivos or on death — by a person, the settlor, when assets have been placed
under the control of a trustee for the benefit of a beneficiary or for a specified
purpose’: therefore, according to settled case-law, a trust does not have legal
personality and is consequently devoid of legal standing. The creation of a
trust does not give rise to a new legal entity, but only to a separate estate,
administered by the trustee in the interest of one or more beneficiaries and
destined for a predetermined purpose. Therefore, the trustee is the sole party
of reference in relations with third parties, not as the legal representative of the
trust but as the one who exclusively disposes of the assets and legal relations-
hips conferred into the trust itself. Similarly, the attribution of legal personality
to the trust cannot be inferred from the legislature’s attribution, in Article 73
of Presidential Decree No 917/1973, of tax subjectivity for corporate income
tax (IRES) purposes: in fact, the legislature can dispose of tax subjectivity
independently of other forms of subjectivity. Therefore, Article 73 cannot be
read in the sense that the legislature has attributed legal personality to trusts,
nor in the sense that courts can attribute legal personality to centres of inte-
rests and relations that are not given such attribution under the law (since such
attribution is the prerogative of the legislature alone).

12. Corte di Cassazione, order of 2 March 2022 No 6909 ...................... 1017

The application for family reunification, pursuant to Article 29 of Legislative
Decree 25 July 1998 No 286, of a non-EU citizen minor, entrusted in the care
of two Ttalian spouses on the basis of a customary adoption order issued by a
Ghanaian court, must be granted, since the principle of the primacy of the
child’s best interests, expressly affirmed in Article 3 of the New York Con-
vention on the Rights of the Child of 24 November 1989 and reaffirmed in
Article 24 of the Charter of Fundamental Rights of the European Union, must
also be applied in matters of internal immigration regulations, as provided by
Article 28(3) of Legislative Decree No 286/1998, according to which ‘[i]n all
administrative and judicial proceedings aimed at implementing the right to
family unity and concerning minors, the child’s best interests must be taken
into consideration as a priority’. Whether the Ghanaian order is contrary to
public policy in matters of adoption, as a result of the failure to ascertain
beforehand the child’s state of abandonment, is not relevant where the issue is
not the capacity of the foreign measure to produce direct legal effects in the
Ttalian legal system but, rather, its suitability to act as a factual prerequisite for
the administrative measure of family reunification and thus to properly invest
the foster parents with the duties of material and affective care for the child,
without, on the other hand, the need to establish between them a filiation
bond compatible with our legal system. Moreover, the applicant’s request for
reunification is also meritorious in accordance with Article 29(2) of Legislative
Decree No 286/1998, which, for this purpose, equates ‘minors adopted or
entrusted or subject to guardianship’ to one’s own children.

EU CASE LAW(*)

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects.



Access to justice: 1, 3.
Competition: 5.

EC Regulation No 44/2001: 7.
EC Regulation No 2201/2003: 11.
EC Regulation No 864/2007: 13.
EC Regulation No 593/2008: 12.
EU Regulation No 1215/2012: 8, 10.
EU citizenship: 9.

EU law: 4, 6.

Intellectual property rights: 13.
Liability of Member States: 2.
Probibition of discrimination: 11.

1. Court of Justice, 20 April 2021 case C-896/19, Repubblika v. Il-Prim Ministru,
WY intervening ...... ...

The second subparagraph of Article 19(1) TEU must be interpreted as mea-
ning that it may be applied in a case in which a national court is seised of an
action provided for by national law and seeking a ruling on the conformity
with EU law of national provisions governing the procedure for the appoint-
ment of members of the judiciary of the Member State to which that court
belongs. Article 47 of the Charter of Fundamental Rights of the European
Union must be duly taken into consideration for the purposes of interpreting
that provision.

The second subparagraph of Article 19(1) TEU must be interpreted as not
precluding national provisions which confer on the Prime Minister of the
Member State concerned a decisive power in the process for appointing
members of the judiciary, while providing for the involvement, in that process,
of an independent body responsible for, inter alia, assessing candidates for
judicial office and giving an opinion to that Prime Minister.

2. Court of Justice, 8 July 2021 case C-120/20, Koleje Mazowieckie — KM sp. z. o.0. v.
Skarb Panstwa — Minister Infrastruktury i Budownictiwa obecnie Minister Infra-
struktury i Prezes Urzedu Transportu Kolejowego and others ...............

EU law must be interpreted as not precluding national civil liability law from
making the right of individuals to obtain compensation for damage suffered as
a result of an infringement of EU law by a Member State subject to less
stringent conditions than those laid down by EU law.

3. Court of Justice, 15 July 2021 case C-791/19, European Commission, supported by
Kingdom of Belgium, Kingdom of Denmark, Kingdom of the Netherlands,
Republic of Finland and Kingdom of Sweden v. Republic of Poland .. ......

The Republic of Poland has failed to fulfil its obligations under the second
subparagraph of Article 19(1) TEU:

by failing to guarantee the independence and impartiality of the Izba Dyscy-
plinarna (Disciplinary Chamber) of the Sad Najwyzszy (Supreme Court, Po-
land), which is responsible for reviewing decisions issued in disciplinary pro-
ceedings against judges;
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by allowing the content of judicial decisions to be classified as a disciplinary
offence involving judges of the ordinary courts;

by conferring on the President of the Izba Dyscyplinarna (Disciplinary Cham-
ber) of the Sad Najwyzszy (Supreme Court) the discretionary power to desi-
gnate the disciplinary tribunal with jurisdiction at first instance in cases con-
cerning judges of the ordinary courts and, therefore, by failing to guarantee
that disciplinary cases are examined by a tribunal ‘established by law’;

by failing to guarantee that disciplinary cases against judges of the ordinary
courts are examined within a reasonable time, and by providing that actions
relating to the appointment of defence counsel and the taking up of the
defence by that counsel do not have a suspensory effect on the course of
the disciplinary proceedings and that the disciplinary tribunal is to conduct
the proceedings despite the justified absence of the notified accused judge or
his or her defence counsel and, therefore, by failing to guarantee respect for
the rights of defence of accused judges of the ordinary courts,

by allowing the right of courts and tribunals to submit requests for a prelimi-
nary ruling to the Court of Justice of the European Union to be restricted by
the possibility of triggering disciplinary proceedings, the Republic of Poland
has failed to fulfil its obligations under Article 267(2) and (3) TFEU.

4. Court of Justice, 6 October 2021 case C-487/19, W.Z., Prokurator Generalny
zastepowany przez Prokurature Krajowa and others intervening. ............ 1048

The second subparagraph of Article 19(1) TEU and the principle of the
primacy of EU law must be interpreted as meaning that a national court seised
of an application for recusal as an adjunct to an action by which a judge
holding office in a court that may be called upon to interpret and apply EU
law challenges a decision to transfer him or her without his or her consent,
must — where such a consequence is essential in view of the procedural
situation at issue in order to ensure the primacy of EU law — declare to be
null and void an order by which a court, ruling at last instance and comprising
a single judge, has dismissed that action, if it follows from all the conditions
and circumstances in which the process of the appointment of that single
judge took place that (7) that appointment took place in clear breach of
fundamental rules which form an integral part of the establishment and func-
tioning of the judicial system concerned, and (#7) the integrity of the outcome
of that procedure is undermined, giving rise to reasonable doubt in the minds
of individuals as to the independence and impartiality of the judge concerned,
with the result that that order may not be regarded as being made by an
independent and impartial tribunal previously established by law, within the
meaning of the second subparagraph of Article 19(1) TEU.

5. Court of Justice, 6 October 2021 case C-882/19, Sumal SL v. Mercedes Benz Trucks
Esparia SL ... ... 1046

Article 101(1) TFEU must be interpreted as meaning that the victim of an
anticompetitive practice by an undertaking may bring an action for damages,
without distinction, either against a parent company who has been punished
by the Commission for that practice in a decision or against a subsidiary of
that company which is not referred to in that decision, where those companies



together constitute a single economic unit. The subsidiary company concerned
must be able effectively to rely on its rights of the defence in order to show
that it does not belong to that undertaking and, where no decision has been
adopted by the Commission under Article 101 TFEU, it is also entitled to
dispute the very existence of the conduct alleged to amount to an infringe-
ment.

Article 101(1) TFEU must be interpreted as precluding a national law which
provides for the possibility of imputing liability for one company’s conduct to
another company only in circumstances where the second company controls
the first company (see also paras. 37-38, 41-47).

6. Court of Justice, 26 October 2021 case C-109/20, Republic of Poland v. PL
Holding Sarl ... ... .. 1049

Articles 267 and 344 TFEU must be interpreted as precluding national legi-
slation which allows a Member State to conclude an ad hoc arbitration agree-
ment with an investor from another Member State that makes it possible to
continue arbitration proceedings initiated on the basis of an arbitration clause
whose content is identical to that agreement, where that clause is contained in
an international agreement concluded between those two Member States and
is invalid on the ground that it is contrary to those Articles.

7. Court of Justice, 9 December 2021 case C-242/20, HRVATSKE SUME d.o.0.,
Zagreb, successor in title to HRVATSKE SUME javno poduzece za gospodarenje
Sumama i Sumskim zemljistima u Republici Hrvatskoj p.o., Zagreb v. BP Europa
SE, successor in title to Deutsche BP AG, in turn successor in title to The

Burmab Oil (Deutschland) GmbH . .... ... ... . e, 1028

Article 22(5) of Regulation (EC) No 44/2001 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters must be
interpreted as meaning that an action for restitution based on unjust enrich-
ment does not come within the exclusive jurisdiction provided for by that
provision, even though it was brought on account of the expiry of the time
limit within which restitution of sums unduly paid in enforcement proceedings
may be claimed in the context of the same enforcement proceedings.

Article 5(3) of Regulation No 44/2001 must be interpreted as meaning that an
action for restitution based on unjust enrichment does not fall within the
scope of the ground of jurisdiction laid down in that provision (see also paras.
22, 30-32, 34-37, 42-60).

8. Court of Justice, 9 December 2021 case C-708/20, BT v. Seguros Catalana Occi-
dente and OIhers .......... ... .. 1093

Article 13(3) of Regulation (EU) No 1215/2012 on jurisdiction and the reco-
gnition and enforcement of judgments in civil and commercial matters must
be interpreted as meaning that, in the event of a direct action brought by the
injured person against an insurer in accordance with Article 13(2) thereof, the
court of the Member State in which that person is domiciled cannot also
assume jurisdiction, on the basis of Article 13(3) thereof, to rule on a claim
for compensation brought at the same time by that person against the poli-



cyholder or the insured who is domiciled in another Member State and who
has not been challenged by the insurer (see also paras. 24-25, 27, 29-38).

9. Court of Justice, 14 December 2021 case C-490/20, V.M.A. v. Stolichna obshtina,
rayon Pancharevo’ ......... ... .. . . . . . .. 1043

Article 4(2) TEU, Articles 20 and 21 TFEU and Articles 7, 24 and 45 of the
Charter of Fundamental Rights of the European Union, read in conjunction
with Article 4(3) of Directive 2004/38/EC on the right of citizens of the Union
and their family members to move and reside freely within the territory of the
Member States amending Regulation (EEC) No 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/
35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, must be interpreted as
meaning that, in the case of a child, being a minor, who is a Union citizen and
whose birth certificate, issued by the competent authorities of the host Mem-
ber State, designates as that child’s parents two persons of the same sex, the
Member State of which that child is a national is obliged (7) to issue to that
child an identity card or a passport without requiring a birth certificate to be
drawn up beforehand by his or her national authorities, and (7) to recognise,
as is any other Member State, the document from the host Member State that
permits that child to exercise, with each of those two persons, the child’s right
to move and reside freely within the territory of the Member States (see also
paras.42-52,54-65, 68-69).

10. Court of Justice, 21 December 2021 case C-251/20, Gtflix Tv v. DR ......... 1040

Article 7(2) of Regulation (EU) No 1215/2012 on jurisdiction and the reco-
gnition and enforcement of judgments in civil and commercial matters must
be interpreted as meaning that a person who, considering that his or her rights
have been infringed by the dissemination of disparaging comments concerning
him or her on the internet, seeks not only the rectification of the information
and the removal of the content placed online concerning him or her but also
compensation for the damage resulting from that placement may claim, before
the courts of each Member State in which those comments are or were ac-
cessible, compensation for the damage suffered in the Member State of the
court seised, even though those courts do not have jurisdiction to rule on the
application for rectification and removal (see also paras. 24-27, 29-43).

11. Court of Justice, 10 February 2022 case C-522/20, OE v. VY ............... 1031

The principle of non-discrimination on grounds of nationality, enshrined in
Article 18 TFEU, must be interpreted as not precluding a situation in which
the jurisdiction of the courts of the Member State in the territory of which the
habitual residence of the applicant is located, as provided for in the sixth
indent of Article 3(1)(a) of Regulation (EC) No 2201/2003 concerning juri-
sdiction and the recognition and enforcement of judgments in matrimonial
matters and the matters of parental responsibility, repealing Regulation (EC)
No 1347/2000, is subject to the applicant being resident for a minimum
period immediately before making his or her application which is six months
shorter than that provided for in the fifth indent of Article 3(1)(a) of that
Regulation on the ground that the person concerned is a national of that
Member State (see also paras. 19-22, 25-27, 29-42).



12. Court of Justice, 10 February 2022 case C-595/20, UE v. ShareWood Switzerland
AG and others . ......... .. ...

Article 6(4)(c) of Regulation (EC) No 593/2008 on the law applicable to
contractual obligations (‘Rome I') must be interpreted as meaning that a
contract of sale, including a lease agreement and a service agreement, relating
to trees planted on leased land for the sole purpose of being harvested for
profit, does not constitute a ‘contract relating to a right 7 rez in immovable
property or a tenancy of immovable property’ within the meaning of that
provision (see also paras. 17, 20-39).

13. Court of Justice, 3 March 2022 case C-421/20, Acacia s.r.l. v. Bayerische Motoren
Werke AG ... o

Articles 88(2) and 89(1)(d) of Regulation (EC) No 6/2002 on Community
designs, and Article 8(2) of Regulation (EC) No 864/2007 on the law applica-
ble to non-contractual obligations (‘Rome II’) must be interpreted as meaning
that the Community design courts before which an action for infringement
pursuant to Article 82(5) of Regulation No 6/2002 is brought concerning acts
of infringement committed or threatened within a single Member State must
examine the claims supplementary to that action, seeking the award of dama-
ges, the submission of information, documents and accounts and the handing
over of the infringing products with a view to their being destroyed, on the
basis of the law of the Member State in which the acts allegedly infringing the
Community design relied upon are committed or are threatened, which is the
same, in the circumstances of an action brought pursuant to that Article 82(5),
as the law of the Member State in which those courts are situated (see also
paras. 30-33, 35-51).

DOCUMENTS

Amendments to the Italian code on business crisis and insolvency proceedings
(Legislative Decree 17 June 2022 No 83) .......ovviiiiniiiieaeenn.n.

Addendum to the Agreement on mutual judicial assistance, enforcement of judgments
and extradition between Italy and Morocco (Rabat, 1st April 2014) ...........

Treaty on judicial cooperation in criminal matters between Italy and Uruguay
(Montevideo, 1st March 2019) ...t

CURRENT EVENTS AND RECENT DEVELOPMENTS

S. Favaiwy, Bellini v. Italy: The UN Committee on the Rights of Persons with
Disabilities on the Situation of Family Caregivers in Italy .................

Legislative, judicial and international practice. International treaties coming into force
in Italy (according to the Official Journal from 4 July to 2 November 2022) —
Council Decision concerning the accession of the EU to the Convention on the
Recognition and Enforcement of Foreign Judgments in Civil or Commercial
Matters — Commission Decision on the participation of Ireland in the EU

1036

1034

1051

1056

1060

1073



Regulation on insolvency proceedings — ew EU Directive on corporate commu-
nication on sustainability — Proposal for a EU Directive on adapting non-con-
tractual civil liability rules to artificial intelligence — 2022 Strengthened Code of
Practice on Disinformation — European Parliament recommendations on a sta-
tute for European cross-border associations and non-profit organisations — Eu-
ropean Parliament recommendations to the Commission on responsible private
funding of litigation — European Council conclusions on the protection and
safety of journalists and media professionals — 2022 Rule of Law Report —
2021 Annual Report on monitoring the application of EU law .............

BOOK REVIEW
L. MerretT, Ensployment Contracts in Private International Law (F.C. Villata) .. ..

Book received . ....... .. .. .

GENERAL INDEX YEAR LVIII
VOLUME LVIII - 2022 — INDEX

1091

1115

1116

1121
1184
1186

1191





