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against whom the application is made is not informed of the application for
the preservation order, nor is it heard before the order is issued.

The application for stay of proceedings for the issuance of a European account
preservation order — lodged by the creditor following the rejection of the
opposition to the injunction order issued in his favour, pending the appeal
brought by the debtor against the rejection, and pending the decision of the
competent territorial Court of Appeal on the application for suspension of the
enforceability of the order (which is based solely on the fact that such an
appeal has been brought in respect of the underlying claim) — must be rejec-
ted. On the one hand, the fact that the request for preservation order was
granted can be raised before the court from which the European order is
sought in order to ultimately prove that the effectiveness of the enforcement
order no longer subsists, with the consequence that the conditions for brin-
ging an enforcement action also no longer subsist. On the other hand, the
procedure not only does not contemplate that situation but, on the contrary,
in some respects presupposes the issuance of a judicial measure in the part
where it expressly provides for the case where the application for a European
preservation order is made by the party that is already in possession of an
instrument (judgment, court settlement or authentic instrument requiring the
debtor to pay the creditor’s claim’) that may justify the adoption of the mea-
sure sought. Such a conclusion is supported precisely by the regime of the
allegations that the applicant must make in support of his/her request: in fact,
if the party invoking such precautionary protection is already in possession of
a judicial title, he/she does not have to provide ‘sufficient evidence’ that his/
her application will be granted on the merits, since he/she only has to offer
proof of the elements that, for the purposes described above, support the
periculum in mora; on the other hand, if the creditor does not have a judicial
measure recognising the grounds of his/her claim, he or she shall also submit,
in addition to the latter requirements, sufficient evidence that the creditor is
likely to succeed on the substance of his/her claim against the debtor.

Notwithstanding the existence of fumus boni iuris, supplemented by the de-
cision rejecting the opposition to the payment order, the application must be
rejected for a European account preservation order which is grounded, insofar
as it relates to periculum in mora, solely by stating a generic risk that, by the
time the creditor is able to have the existing or a future judgment enforced,
the debtor may have dissipated, concealed or destroyed his/her assets or have
disposed of them under value and make enforcement more difficult, absent
any positive evidence as to the real risk of enforcement being made more
difficult or even jeopardised. In his/her application, the creditor has in fact
referred to the aforementioned decision of rejection only in section 12, which
is specifically devoted to submitting the evidence which would corroborate the
‘real risk’, without there even being any room for the exercise of the powers of
inquiry provided for in Article 9 of the Regulation, actionable through the
procedures provided for in the domestic law expressly referred to. In fact, (i)
under the recitals and Article 7 of Regulation (EU) No 655/2014 it is required
that ‘the creditor has submitted sufficient evidence to satisfy the court that
there is an urgent need for a protective measure in the form of a Preservation
Order because there is a real risk that, without such a measure, the subsequent
enforcement of the creditor’s claim against the debtor will be impeded or
made substantially more difficult’; (i) the protection of the debtor cannot



be left to the jurisdiction of the court before which the order will be enforced,
since the assessment of the preconditions for the application lies solely with
the judicial authority seised with the application for the preservation order,
and those preconditions cannot be considered to be fulfilled by ‘both the
permanent refusal of the debtor to comply with the judicial order and the
absence of any concrete proposal to pay, even in instalments’. The further
argument of the risk for the creditor of a forfeiture of the settlement proposal
is also irrelevant, since this cannot come to the expense of either the defence
or the economic needs of the addressee of the measure, where, in the balan-
cing of interests and the assessment of the preconditions required by the
European legislation, the real risk of a fruitless or compromised enforcement
does not arise, since the elements integrating ‘situations that concretely en-
danger, as a direct consequence of the debtor’s proven defaulting behaviour,
the commercial life of the creditor, irretrievably forced into bankruptcy’ can
only be taken into account provided there is proof not only of default but also
of a risk to the creditor’s claims that converges in the potential failure of the
enforcement action.

2. Corte di Cassazione, order of 23 August 2021 No 23315 ..................... 624

With regard to international child abduction, pursuant to Article 7(3) of Law
15 January 1994 No 64, implementing The Hague Convention of 25 October
1980 on the Civil Aspects of International Child Abduction in the Italian legal
system, ‘the court shall decide by decree within thirty days from the date of
receipt of the request’ submitted through the Central Authority in accordance
with Articles 8 and 21 of the Convention. The provision establishes a merely
ordinary term, which is therefore exempt from the rules laid down in Article
153 of the Code of Civil Procedure, since there is no provision that provides
for the nullity of any ruling that may be made (or, in any event, sanctions with
forfeiture of the measure adopted) after the expiry of that time limit. The same
principle is applicable also to the time limit laid down in Regulation (EC) No
2201/2003 of 27 November 2003 which — in setting forth provisions that
supplement those provided in the Convention and that are intended to take
precedence where the rules of the Regulation and those of the Convention
govern the same subject-matter — provides, in the second paragraph of Article
11(3), that ‘the court shall, except where exceptional circumstances make this
impossible, issue its judgment no later than six weeks after the application is
lodged’. In fact, the second paragraph of Article 11(3), in addition to the fact
that it does not provide for any sanctions in the event of failure to comply with
the time limit, is without prejudice to the first paragraph of the same provi-
sion, which — in providing that ‘A court to which an application for return of a
child is made as mentioned in paragraph 1 shall act expeditiously in procee-
dings on the application’ — requires the use of ‘the most expeditious proce-
dures available under national law’, represented in this case by the procedure
introduced by the law implementing the Convention.

Pursuant to Article 11(2) of Regulation (EC) No 2201/2003 — according to
which, within the meaning of Articles 12 and 13 of the 1980 Hague Conven-
tion, the child’s right to be heard must be ensured provided the child has
attained an age and degree of maturity at which it is appropriate to take
account of his or her views — hearing the child is not only mandatory where
he or she has reached the age (twelve years) beyond which the law mandates



that the child be heard, but even below that age it may not be left to the
unchallengeable discretion of the court. The principle established by the
Court of Cassation with reference to proceedings concerning parental respon-
sibility — according to which the lower court’s departure from this requirement
is subject to a specific and substantiated explanation in which the court gives
account of the child’s lack of discernment or of the reasons why it considers
the hearing manifestly superfluous or contrary to the child’s interest — must be
considered applicable also to the matter in question.

Pursuant to Article 3(c) of the Strasbourg Convention of 25 January 1996 on
the Exercise of Children’s Rights, the child has the right to be informed of the
possible consequences that his or her opinion would entail in practice and of
the possible consequences of any decision (such right is also more succinctly
reiterated in Article 336-bis, third paragraph, of the Civil Code, according to
which the child must be informed ‘of the nature of the proceedings and of the
effects of the hearing’). Such requirement — insofar as it informs the very
purpose of the hearing as aimed at enabling the child to express his or her
views in proceedings concerning him or her, and as an element of primary
importance in the assessment of the child’s interest — cannot be satisfied by the
mere insertion of a routine formula in the court’s report. To the contrary, the
fact that such requirement was satisfied must be apparent from the interview
conducted by the court with the child, so that any claim alleging that such
requirement was not satisfied cannot be lodged without enclosing the content
of the report.

With regard to the child’s opposition, relevant for the purposes of Article 13
of the 1980 Hague Convention, the hearing of the child - if the child is
considered capable of discernment — does not allow (insofar as its purpose
is to acquire elements of assessment as to whether the risk of remaining
exposed, by the fact of repatriation, to psychological harm, or in any event
of being in an intolerable situation, is well-founded) to attribute an exclusive
obstructive (Z.e., binding) effect to the objections expressed by the child with
regard to his or her return to the country of origin. In fact, for the purposes of
forming its own conviction as to the existence of psychological harm, the court
may take into account the child’s opinion as an autonomous and sufficient
cause of derogation from the general principle of immediate return. Recogni-
tion of the binding effect of the will expressed by the child would, moreover,
be at odds with the subject-matter of the proceedings on the application for
return (which is not the determination of the best possible accommodation for
the child) so that the application may be refused, in the child’s best interests,
only in the presence of one of the grounds provided in Articles 12, 13 and 20
of the Convention. Such grounds do not include any disadvantage stemming
from the weighing and balancing of the elements that characterise the situa-
tion if such disadvantage does not rise to the level of a real risk, arising from
the return, of exposure to physical or psychological harm or to an otherwise
intolerable situation. In this framework, Article 13(1)(b) of the Convention
does not allow the court, which is requested to issue an order of return to the
State of residence of a child wrongfully retained by a parent, to assess disad-
vantages connected with the intended return that do not reach the degree of
physical or psychological harm or of an otherwise intolerable situation for the
child, since these, and only these, are the elements considered by the Con-
vention to be relevant and an obstacle to return, the assessment of these



elements then constituting a factual investigation, reserved to the court on the
merits and subject to review by the court of last instance only for inconsistency
or illogicality of the reasoning. Consequently, the decision of the Family Court
— which heard the case within a year of the child’s transfer to Italy and rejected
an application (lodged by the father of a child born in Poland in 2010 and
transferred to Italy with his mother’s family in March 2018) seeking the child’s
return to Poland — is consistent with the above-mentioned principles on the
interpretation of Article 13 of the 1980 Hague Convention, notably in the part
where the decision relies on Article 13(1)(b) of the Convention noting that the
child had expressed strong opposition to returning to Poland, as well as in the
part where the decision relies on Article 13(2) observing that a forced sepa-
ration from his mother, his siblings and the new network of relations esta-
blished in Italy would expose the child to serious psychological harm. In
particular, the twofold assessment thus made by the court is indicative of
the court’s concurrent and complementary weighing and balancing of the
circumstances that amount to objections within the meaning of the above-
mentioned provisions.

Lastly, the assessment required for the purposes of issuing the return order
must be based not on a comparison between the situation in which the child is
in Ttaly and that in which the child would be if he lived in Poland, but on the
balance between the parent’s right of access and the harm to which the child
would be exposed in the event of return. In fact, the 1980 Hague Convention
clearly distinguishes, in Article 5, the rights of custody (which include rights
relating to the care of the person of the child and, in particular, the right to
determine the child’s place of residence) from the rights of access (which
include the right to take a child for a limited period of time to a place other
than the child’s habitual residence) and provides for different protection for
the two situations, ordering the immediate return of the child to the State of
habitual residence only in the case of wrongful removal or retention, which
occurs only in the event of a breach of the right of custody or guardianship.
Where, on the other hand, the transfer prevents only the exercise of rights of
access, Article 21 of the Convention allows the other parent only to urge the
Central Authority to take all necessary steps to remove, as far as possible, any
obstacle to the exercise of those rights, without prejudice, of course, to the
possibility of lodging an application with the Family Court seeking a review of
the custody arrangement in the light of the new circumstance of the transfer of
the child’s residence. While it is true that where, as in the present case, the
custodial parent chooses a new residence that is particularly distant, the tran-
sfer may make the exercise of rights of access particularly difficult, such
inconvenience cannot be regarded as a sufficient ground for a return order,
since it would entail the need for the custodial parent to return to his or her
original place of residence, unduly affecting the latter’s freedom to establish
his or her residence in the place that he or she considers as more convenient.

3. Corte di Cassazione, 18 October 2021 No 28573 ... ... ... .................. 632

Service of a payment injunction against the Federal Republic of Brazil, as
guarantor for the consideration of the design of a railway link, performed
by serving the document only on the central Brazilian authority, ze. the Fe-
deral Ministry of Justice (whereas the Federative Republic of Brazil, the ad-
dressee of the service, remained outside the service procedure), is non-existent



(and must therefore be regarded as not having taken place) and not void.
Pursuant to Articles 4 and 16 of the Treaty on Judicial Assistance and the
Recognition and Enforcement of Judgments in Civil Matters between the
Ttalian Republic and the Federal Republic of Brazil of 17 October 1989,
enacted in Ttaly with Law 18 August 1993 No 336 (to which Article 142 of
the Code of Civil Procedure on the service of a document on a person not
domiciled in Brazil, must be served, on the subject of service on a person who
is neither resident nor domiciled in the Republic, attributes the value of a
primary source), the signed receipt of the actual addressee and the certificate
issued by the competent Brazilian official (provided for by Article 16(1) of the
same Treaty), from which the delivery of the document or any refusal to
accept it can be inferred, are still subject to deposit. It follows that, once
the payment injunction has been deemed as non-existent, it is ineffective
and the presumption of abandonment of the title is consolidated. Such pre-
sumption precludes the assessment of the foundation of the claim brought
before the court, unlike in the cases of nullity or irregularity of service which,
by excluding that presumption, pursuant to Article 650 of the Code of Civil
Procedure place on the defendant the burden to file a belated objection
proving that it did not have timely knowledge of the injunction, with the
result of allowing, in the event that the objection is sustained, the hearing
of the case on the merits.

4. Corte di Cassazione (plenary session), 5 November 2021 No 31963 ........... 639

Pursuant to Article 67 of the Agreement on the withdrawal of the United
Kingdom of Great Britain and Northern Ireland from the European Union
and the European Atomic Energy Community, Regulation (EU) No 1215/
2012 of 12 December 2012 applies to proceedings brought before 31 Decem-
ber 2020 (date on which the transitional period provided for in Article 126 of
that Agreement ended) over a set of contractual and non-contractual claims
brought by an English company, assignee of the overall credit of a deceased
person against, respectively, the deceased’s son domiciled in Italy, the San
Marino bank to which the latter had pledged — in an allegedly unlawful
manner — his father’s credits as collateral for a credit granted by the bank
to a company which was subsequently declared bankrupt, and the Italian
company controlling the bank. In those proceedings, where the first-instance
decision — which ruled solely on jurisdiction, denying jurisdiction on the
ground of the existence, in the bank account contract originally concluded
between the transferor and one of the parties summoned by the transferee, of
a choice of court clause in favour of San Marino courts — was challenged with
regard to the ruling on the existence of a link of subordination between the
proposed claims, such a challenge is capable of excluding finality of the
decision (res judicata) and of requiring the court of second instance to rule
on the question of jurisdiction, since this question was expressly raised in the
grounds for appeal. In fact, the court, including the court of last instance, may
perform of its own motion the exact characterisation of the relationship (70-
men turis, causa petendi, and petitum) or of the relationship(s) involved in the
proceedings, and infer the elements identifying jurisdiction from the factual
material acquired. Against this background, the characterisation of the claim
performed by the court of first instance for the purpose of assessing whether
the aforementioned choice of court clause is applicable is indicative only of the



reasoning followed by the court in order to affirm the lack of jurisdiction:
however, it does not limit the review of the Court of Appeal, which remains
anchored to the examination of all the elements that constitute the complex
legal relationship between the parties. Pursuant to Article 8(1) of Regulation
(EU) No 1215/2012 — to be interpreted restrictively in order to limit the
phenomenon of forum shopping that could arise in the event of an accumu-
lation of claims against a plurality of defendants linked by a ‘weak’ connection
— Italian courts have jurisdiction over that dispute, since the separation of
contractual claims from non-contractual claims against all the defendant par-
ties, deemed to have cooperated in an active or omissive manner in the
production of the wrongful act, could lead to incompatible decisions. In fact,
the activities in question are alleged to be connected by a close functional link
on the part of all the defendants, and are characterised by a unity of purpose
(the alleged loss of large sums of money deposited in a bank account in the
name of the assignor) and of operative event (to be identified in the withdra-
wal from the bank account of the funds intended to constitute a pledge in
favour of the San Marino bank, as guarantor of a company which subsequently
went bankrupt).

5. Corte di Cassazione, order of 22 November 2021 No 35841 .................. 644

In proceedings brought before the Family Court seeking the repatriation to
Slovakia of her daughter, transferred in Italy by her father — with whom she
had lived in Italy since her birth — after a brief stay of the whole family in
Slovakia, and for the purpose of establishing whether there was international
abduction of the child, a transfer of the child’s habitual residence to Slovakia
within the meaning of Article 3 of The Hague Convention of 25 October 1980
and of Regulation (EC) No 2201/2003 of 27 November 2003 is not supported,
by reason of both the objective brevity of the stay in Slovakia and, above all, of
the fact that the transfer to Slovakia constituted a mere attempt at reconcilia-
tion between the parents: as such, the transfer was an ‘open-ended’ solution
and therefore, in itself, temporary, becoming definitive only after an effective
reconciliation or a prolonged and repeated attempt. Pursuant to the afore-
mentioned provisions, in order to ascertain a child’s ‘habitual residence’ it is
necessary to take into account and assess all the elements that the case may
present (in case of doubt, it is then necessary to ascertain which, in the
alternative, is to be considered the ‘more stable’ residence) in the light of
(absent other and, in factual terms, prevailing indications) the two guiding
factors that according to the case-law of the Court of Cassation and the Court
of Justice of the European Union play — in particular, in the event of a physical
removal of the child — a very important role. Such guiding factors are, namely:
on the one hand, the assessment of the intent that, in the specific case,
underlies the removal of the child from his or her habitual residence, ‘.., of
the ‘intents’ and ‘reasons’ that specifically led the holder of parental responsi-
bility to decide to remove the child; on the other hand, the ascertainment of
the characteristics of the child’s removal, and namely that the removal must
have actually occurred and that, in the new place, the child is carrying out — at
least, in principle — his or her habitual daily life. In practice, these factors must
be balanced against eachother: notably, the longer the child’s actual stay in a
given place is, the less important the reasons that brought the child to that
place are. The finding of housing in Slovakia, the child’s enrolment in a Slovak



school (with preliminary and instrumental registration of the child with the
Register of Italians living abroad — AIRE), the cooperation provided by the
maternal grandparents are all facts compatible — individually and as a whole —
with a transfer of the child that was only temporary and aimed merely at a
reconciliation attempt between the parents, whereas the child’s alleged inte-
gration in the Slovak country is the result of a mere assertion in the contested
decision of the Family Court, which is in no way supported by appropriate
procedural findings: those elements, taken as a whole, do not amount to a
valid presumption pursuant to Article 2729 of the Civil Code, according to
which presumptions are admissible only provided they are serious, precise and
consistent (‘gravi, precise e concordants’).

6. Corte di Cassazione, order of 10 December 2021 No 39391 .................. 650

Pursuant to Articles 64(g) and 67 of Law 31 May 1995 No 218, the judgment
delivered by the Federal District Court of New York, in which the Islamic
Republic of Iran and other Iranian public bodies and entities were ordered to
pay damages to the relatives of some of the U.S. victims of the terrorist attacks
of 11 September 2001 on the basis of Articles 1605(a) and 1605(A) of the
Foreign Sovereign Immunities Act (‘FSIA’), is eligible for recognition in Ttaly.
The terrorism exception contained in the latter provision is based on a miti-
gation of the burden of proof applicable in cases, such as the present case, in
which the plaintiff or the victim is a U.S. citizen and the State allegedly
responsible for the offence is classified as a sponsor of terrorism in accordance
with U.S. legislation: hence, according to this provision the Italian court is only
required to verify, in the context of the proceedings, the compatibility with the
principles of public policy of the effects that such judgment is intended to
produce in the Italian legal system, to the exclusion of any review of the legal
soundness of the solution adopted by the foreign authority. Pursuant to Arti-
cle 64(a) of Law No 218/1995 and the rule on restricted immunity from
jurisdiction, the judgment in question is eligible for recognition in Italy. On
the one hand, the first provision requires the Italian court to verify ‘whether’
the jurisdiction of the court of origin is in keeping with the principles on
jurisdiction in the Italian legal system, which is apparent in the present case
from the circumstance that the FSIA establishes jurisdiction in the case of
damage resulting from death or injury caused by acts of terrorism. However,
the provision does not mandate the Italian court to examine ‘how’ the foreign
judgment came to affirm that jurisdiction of the court of origin existed over
the claim brought, any assessment of the content of the FSIA being therefore
irrelevant. On the other hand, the judgment is eligible for recognition in Italy
because the immunity granted to States by international law does not apply in
the presence of conduct of such gravity as to be configured (according to the
allegations) as State crimes (delicta imperiz) or even as crimes against humanity
which, insofar as they are detrimental to the universal values of respect for
human dignity that transcend the interests of individual State communities,
mark the breaking point of the tolerable exercise of any sovereignty. Pursuant
to Article 64(g) of Law No 218/1995, the judgement in question can, in
principle, be recognised in Italy even if it contains an order to pay punitive
damages: in the Italian legal system, civil liability is not only assigned the task
of restoring the patrimonial sphere of the injured party, since the deterrent
function and the punitive function of civil liability are also internal to the



system, provided, however, that the aforesaid judgment was rendered in the
foreign legal system on the basis of rules guaranteeing the typicality of the
judicial orders, their foreseeability, and their quantitative limits.

7. Milan Court of Appeal, 29 December 2021 .............cccooiiiiiiiiiiii... 658

Pursuant to Article 3(2) of Law 31 May 1995 No 218 and its reference to the
Brussels Convention of 27 September 1968 and subsequent amendments —
whether to the Convention itself or, as seems preferable, to the Regulations that
replaced it, on the basis of their applicability razione temporis — Italian courts do
not have jurisdiction over a warranty action brought against a company based in
Hong Kong, independently of the main proceedings in which the plaintiff
company is sued before the same court for compensation for damage suffered
by tourists during a trip organised by it. On the one hand, in the absence of any
indemnity agreement, and since jurisdiction must be founded on the substantive
relationship between the guarantor and the guaranteed party in which the action
for an improper guarantee is based and founded, 7.e., in the present case, on the
contract for the provision of services concluded between the parties, the con-
tractual forum under Article 7(1) of Regulation (EU) No 1215/2012 of 12
December 2012 is not applicable. This would also be the case if Article 5(1)
of the 1968 Brussels Convention were to be taken into account, since the place
of performance of the services covered by the contract is outside the European
Union. On the other hand, neither Article 8(2) of Regulation No 1215/2012,
which is a special provision and is meant to be narrowly interpreted, nor Article
6(2) of the Convention — provisions which, despite the differences in the wor-
ding of the Ttalian versions, are equivalent, as is also apparent from an exami-
nation of the texts in different languages, as well as from systematic and teleo-
logical interpretation — allow the defendant in the main proceedings to sue a
third guarantor before the same court in a different and separate procedure, in
derogation from the general rules on jurisdiction. It is irrelevant that the Italian
court before which the main proceedings are brought may exclude the third
party joinder on the basis of Article 269 of the Code of Civil Procedure: the
domestic provision cannot lead to a different interpretation of the international
provisions, and not even an interpretation of the provisions in the light of the
right to effective judicial protection and due process of law (Article 47 of the
Charter of Fundamental Rights of the European Union, Article 6 of the Euro-
pean Convention on Human Rights and Articles 24 and 111 of the Italian
Constitution) allows a different conclusion, considering that, in the present case,
denying Italian jurisdiction is not tantamount to denying any judicial protection.
Similarly, for the purposes of determining jurisdiction, in the absence of specific
allegations, arguments based on the remoteness or alleged exoticity of the forun:
rei or the forum contractus must be rejected, just as the distinction between
proper and improper warranty. The reference to Article 43 of the Tourism
Code (Legislative Decree 23 May 2011 No 79 and subsequent amendments)
is equally irrelevant, since the provision governs exclusively the relations between
tourists and the plaintiff company and is, in any case, a rule of substantive law.

8. Corte di Cassazione (plenary session), order of 14 January 2022 No 1083 .. ... 715

Requests for referral to the Court of Justice of the European Union in accor-
dance with Article 267 TFEU and to the Italian Constitutional Court on
questions of compatibility with European Union law and of constitutionality



concerning the domestic legislation on the age at which a justice of the peace
may cease to hold office and, more generally, on the status and working
conditions of honorary magistrates are inadmissible. On the one hand, they
are inadmissible in accordance with both Article 41 of the Code of Civil
Procedure and Article 10 of the Code of Administrative Procedure on the
ground of lack of interest in bringing proceedings, absent any factual or legal
element that might cast doubt on the jurisdiction of the court seised and given
that none of the parties, including the original appellant in the original pro-
ceedings a guo, disputes the correctness of the preliminary ruling on jurisdic-
tion (regolamento di giurisdizione) with which they are brought. On the other
hand, they are inadmissible because the questions raised do not affect the
allocation of jurisdiction and, rather, concern the substance of the dispute.

9. Corte di Cassazione, order of 2 February 2022 No 3255 ..................... 670

Article V of the 1958 New York Convention — which introduces a mechanism
for the recognition and enforcement of foreign arbitral awards enacted in Italy
at Articles 839-840 of the Ttalian Code of Civil Procedure — does not leave the
requested court any margin of review on the merits of the arbitral award, so
that the requested court may only perform an extrinsic review of the operative
part of the award. In performing such activity, the court may rely on the
reasoning and expositive part of the award; however, its activity may never
result in the review of the award on the merits. Therefore, an arbitral award
issued in Sweden against the Republic of Kazakhstan is eligible for recognition
in Ttaly if it is alleged that it was obtained by means of fraudulent and crimi-
nally relevant conduct, which only became known after the award was issued.
In this framework, the recognition and enforcement of the award does not
entail an infringement of substantive public policy, since a violation of public
policy cannot be assessed on the basis of a reading of the operative part, but
only from a comparison of the content of the award with preliminary findings
unknown to the arbitration panel, which would necessarily require a review of
the merits of the arbitral decision by means of an invasive review somewhat
akin to that of a revocation challenge. Nor is the recognition and enforcement
of the award contrary to procedural public policy if it is claimed that the
arbitral award was obtained by means of false evidence, the falsity of which
was discovered only after the arbitration process was concluded but was not
apparent from a final judgment, as long as the award cannot have violated the
parties’ rights of defence or the adversarial principle by not taking into ac-
count circumstances that were unknown to the arbitral tribunal because the
party concerned failed to submit them to it.

10. Corte di Cassazione, 8 February 2022 No 3952 . ........................... 678

Regulation (EU) No 1215/2012 of 12 December 2012 does not apply to
proceedings brought before the Italian data protection authority (Garante
per la protezione dei dati personali) seeking the removal, from the results of
Internet searches carried out by means of a search engine, of certain URLs
linking the name of a person to a legal matter allegedly now extraneous to the
right to report news, seeking to determine whether that authority has the
power to issue the measures which, in accordance to Italian law, it is entitled
to adopt also in relation to a foreign person operating outside the national
territory. The provisions by which the Member States implemented Directive



95/46/EC of 24 October 1995 on the protection of individuals with regard to
the processing of personal data and on the free movement of such data, which
are applicable ratione temporis, apply instead. In particular, an Ttalian compa-
ny providing support services to the operator of an Irish search engine may be
regarded as an ‘establishment” within the meaning of Article 4(1)(a) of that
Directive, by virtue of which the provisions by which a Member State imple-
ments that Directive apply whenever data processing is carried out in the
context of the activities of an establishment located on the territory of that
State. The interpretation given on this point by the Court of Justice of the
European Union is also relevant, according to which a processing operation
may be said to be carried out ‘in the context of the activities’ of an establish-
ment even where that establishment is solely intended to ensure, in that
Member State, the promotion and sale of the advertising space offered by
the search engine, since the activities of the operator of that search engine and
those of its establishment located in the Member State concerned are, in such
a case, inextricably linked. Consequently, the national provisions governing
the activity of the Italian data protection authority apply not only in respect of
data controllers established in Ttaly, but also in respect of a foreign data
controller who carries on, through a permanent establishment located in Italy,
an actual and real activity (even a minimal one) in the context of which the
processing is carried out. This is the case even where the subsidiary, of which
the data controller avails itself, is responsible solely for the sale of advertising
space and for other marketing activities.

11. Corte di Cassazione, order of 7 March 2022 No 7280 ...................... 717

As also clarified by the 2015 ‘Joint practical guide of the European Parliament,
the Council and the Commission for persons involved in the drafting of
European Union legislation’, with regard to the interpretation of sources of
European Union law the recitals set out in a Regulation serve the function of
explaining the reasons for the legislation and complement its ‘concise state-
ment of reasons’. However, they do not have a normative content.

12. Corte di Cassazione, order of 7 March 2022 No 7415 ...................... 718

The rules against discrimination on grounds of sex in access to goods and
services (including the conclusion of a lease) set out in Directive 2004/113/EC
of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of goods and services, and
implemented in Italy by Legislative Decree 6 November 2007 No 196, must
be understood as extending to cases where the person complaining of discri-
mination is a transgender person, insofar as gender identity is included in sex
identity. It follows that the scope of application of the Directive cannot be
limited only to discrimination on the basis of the belonging to one or the other
sex of origin: to the contrary, it must also be applied in the context of
discrimination originating in the gender reassignment of the person con-
cerned.

13. Corte di Cassazione (plenary session), 16 March 2022 No 8600 .............. 719

Ttalian courts do not have jurisdiction over the dispute seeking a declaration of
absolute lack of power of the Italian Government, its organs and other legal
entities delegated by it to impose and collect in the so-called ‘Free Territory of



Trieste’ taxes and other tax revenues, with the sole exception of those pertai-
ning to its civil administration, with which such Government would have been
entrusted on a fiduciary basis by the applicable international rules. In fact,
such action is aimed at excluding the very sovereignty of the Italian State over
a portion of its territory. Consequently — even in case the action was suppor-
ted, in theory, by positive law — it conveys claims that cannot be brought
before any courts, since it does not involve the decision over a right or a
legitimate interest. To the contrary, it involves a review of the constitutional
configuration of the State, calling into question the very redefinition of the
State’s territorial borders or, in any case, their structure. As such, it entails an
intrusion into the sphere of attribution of other State powers.

Pursuant to the principle of effectiveness of international law, the so-called
‘Free Territory of Trieste’ belongs to the Italian State. Its establishment was
envisaged in accordance with Article [21] of the Paris Treaty of 10 February
1947. However, in fact it never came into existence, also due to the ‘express’
[rectius: ‘tacit’] repeal of this provision by the London Memorandum of 5
October 1954, the Helsinki Agreements of 1 August 1975, and the Osimo
Treaty of 10 November 1975.

14. Naples Tribunal, order of 18 March 2022 .................................. 690

The objection to enforcement under Article 615 of the Code of Civil Pro-
cedure for lack of title in relation to an expropriation procedure instituted
on the basis of an English judgment of 30 October 2014 containing an order
to pay a sum of money without the judgment creditor having obtained and
attached a declaration of enforceability under Article 38 ez seq of Regulation
(EC) No 44/2001 of 22 December 2000 must be upheld, despite the fact
that the application for a declaration of enforceability was previously rejec-
ted by the competent Court of Appeal on the grounds that the mechanism
governed by Regulation (EC) No 44/2001 was superseded by the subse-
quent Regulation (EU) No 1215/2012 of 12 December 2012, with the result
that there was no need to obtain the enforceability of the foreign judgment.
On the one hand, pursuant to Articles 80, 81 and 66 of Regulation (EU) No
1215/2012, the former rules ‘continue to apply to judgments given in legal
proceedings instituted... before 10 January 2015 and the enforceable judg-
ment was delivered on the outcome of an application lodged with the court
before the date identified in Article 66. On the other hand, the procedure
for the decision on the application for enforceability provided for by Regu-
lation No 44/2001 is aimed at ascertaining the conditions for enforceability
and the non-existence of the grounds for refusal contemplated by that
Regulation, and falls within the scope of the jurisdiction on the merits.
Against this background, acknowledging the possibility of ‘enforcing’ the
foreign judgment even in the absence of a prior declaration of enforceability
by the Court of Appeal would entail a distortion of that system. Moreover,
the decision rejecting the application for a declaration of enforceability
pursuant to Article 38 et seq of Regulation (EC) No 44/2001, expressly
motivated with a ‘no need to adjudicate’ due to the applicability of Regu-
lation (EU) No 1215/2012, cannot be considered as binding between the
parties for the purposes of res judicata. On the one hand, it is a decision
rejecting the application; on the other hand, the ex parte nature of the
procedure laid down by Regulation (EC) No 44/2001 implies that — apart



from the question of a possible burden of appeal under Article 43(1) of the
same Regulation — the rejection decree would not affect the possibility of
resubmitting the application (Article 640(3) of the Code of Civil Procedure).
In contrast, the United Kingdom’s withdrawal from the European Union is
irrelevant, since Article 67(2)(a) of the Agreement on the withdrawal of the
United Kingdom of Great Britain and Northern Ireland from the European
Union and the European Atomic Energy Community provides that — in the
United Kingdom and the Member States of the European Union in situa-
tions involving the United Kingdom — the recognition and enforcement of
judgments and judicial decisions will continue to be subject to Regulation
(EU) No 1215/2012 where those measures are taken in actions brought
before the end of the transition period (ending on 31 December 2020).
Similarly, Regulation (EC) No 805/2004 of 21 April 2004 is also irrelevant
since the disputed title is not a title for an uncontested claim.

15. Counstitutional Court, 28 March 2022 No 79 ......... ... .. ... .. 610

Insofar as it excludes, via its reference to Article 300(2) of the Civil Code, the
establishment of civil relationships between the adoptee in special cases and
the relatives of the adopting party, Article 55 of Law 4 May 1983 No 184 is
unconstitutional for conflict with Articles 3, 31 and 117(1) of the Italian
Constitution, the latter in relation to Article 8 of the European Convention
on Human Rights (ECHR). In fact, the rule produces the effect of depriving
the child of the network of personal and patrimonial protections deriving from
the legal recognition of parental ties, which the legislature, implementing
Articles 30 and 31 of the Constitution, intended to guarantee to all children
on equal terms, so that all children may grow up in a solid environment
protected by family ties. Consequently, Article 55 of Law No 184/1983 ad-
versely affects the child in the identity that he or she derives from the insertion
in the adoptive parent’s family environment and, therefore, from partaking in
that new network of relations which contribute to permanently build his or
her personal identity. Hence, the provision conflicts with Article 8 ECHR for
violation of the right to both family life and personal identity.

16. Corte di Cassazione (plenary session), order of 29 April 2022 No 13594 .. ... 696

Pursuant to Article 25(1)(a) of Regulation (EU) No 1215/2012 of 12 Decem-
ber 2012, Italian courts do not have jurisdiction over an action brought by an
Ttalian company against a German company for payment of consideration and
damages for loss of profit resulting from the termination of a supply contract
concluded by the mere acceptance, by the Italian supplier, of purchase orders
issued by the company incorporated under German law, which expressly
referred to the annexed general contractual terms and conditions, including
a jurisdiction clause exclusively in favour of the German court. According to
the consolidated interpretation of the Court of Justice of the European Union,
the written form requirement laid down by that provision entails that the
clause conferring jurisdiction be the subject of an agreement between the
parties, clearly and precisely expressed. Such requirement is therefore satisfied
in the present case, since the general conditions can be considered as accepted
by the seller together with the purchase orders forming part of the contractual
proposal.



17. Corte di Cassazione (plenary session), 27 May 2022 No 17244 .............. 702

In an action over a contract for the sale and installation of an industrial plant
and a guarantee contract brought by the Italian selling and ordering company
against a purchasing and beneficiary company based in Algeria, which has not
filed an appearance, and against the guarantor bank based in Italy to ascertain
whether the plant is working properly and for compensation for the damage
caused by the unlawful enforcement of the guarantee, the second defendant
being based in Italy, Italian courts have jurisdiction pursuant to Article 6 of
the Brussels Convention of 27 September 1968 — the application of which, in
matters covered by the Convention itself, is referred to in Article 3(2) of Law
31 May 1995 No 218 —, notwithstanding the foreign arbitration clause con-
tained in the contract of sale. In the event that the defendant who signed the
arbitration agreement has not filed an appearance, the court cannot declare of
its own motion that there is no Italian jurisdiction. On the one hand, Article
11 of Law No 218/1995, according to which the lack of jurisdiction of the
national court ‘shall be ascertained by the court of its own motion... if the
defendant is in default of appearance’, does not contain a specific reference to
the hypothesis that such lack of jurisdiction is based on a foreign arbitration
agreement. On the other hand, Article II(3) of the New York Convention of
10 June 1958 expressly provides that the parties may be referred to arbitrators
by the court only at the request of one of the parties. This rule expressly refers
to both domestic and foreign arbitrations (see Article I(1) of the same Con-
vention) and responds to a well-established principle in the Italian legal system
according to which the basis for any arbitration is to be found in the free will
of the parties, which only allows derogation from the precept contained in
Article 102 of the Italian Constitution, amounting to one of the possible ways
of disposing, also in a negative sense, of the right referred to in Article 24(1) of
the Italian Constitution. It follows that the possibility of identifying the source
of arbitration in an authoritative will is excluded and that the rule in Article
806 of the Code of Civil Procedure exemplifies a general principle of the
entire legal system, guaranteed under the Constitution.

18. Corte di Cassazione (plenary session), order of 28 June 2022 No 20633 ...... 707

The rejection of an application by which, in the context of an action for
opposition to an ex parte injunction, the opposing party requested, pursuant
to Article 649 of the Code of Civil Procedure, the stay of the enforceability of
the opposing decree on the ground of the prinza facie unfounded nature of the
challenge against jurisdiction raised by the opposing party, does not preclude
the admissibility of the reference for a preliminary ruling on jurisdiction (re-
golamento di giurisdizione) subsequently proposed by the latter pursuant to
Article 41 of the Code of Civil Procedure, being sufficient that the reference
be made, as in the present case, during the pendency of the proceedings.

Pursuant to the first indent of Article 7(1)(b) of Regulation (EU) No 1215/
2012 of 12 December 2012, Ttalian courts do not have jurisdiction over an
action brought by an Italian company against an English company for pay-
ment of the balance of the price of goods sold by the former to the latter and
made available, to the carrier hired by the latter, at the seller’s premises in Italy
for carriage to the United Kingdom, where it is not established that the parties
have arranged, by means of a clear and unequivocal agreement, that the place



of delivery of the goods is in Italy. The existence of such an agreement cannot
be inferred from the inclusion of the ‘ex works’ clause in the seller’s invoices.
In fact, such invoices are documents of unilateral formation and origin. Fur-
thermore, it is not possible to derogate from the factual criterion of the general
jurisdiction of the final place of destination of the goods absent an express and
clear acceptance of such a clause and, therefore, of the formation of an
unequivocal agreement on the point which, in the present case, does not
appear to be inferable — unequivocally — even from all the other documents
submitted in the proceedings. Moreover, the purpose of the ‘ex works’ clause
is not to affect the determination of jurisdiction: to the contrary, it is to
regulate the transfer of risks and to make the buyer bear the cost of transport.

In declaring the lack of jurisdiction of the Italian courts as the result of a
reference for a preliminary ruling on jurisdiction lodged in the pendency of an
opposition to an ex parte injunction, the Court of Cassation, in plenary session,
shall declare the ex parte injunction null.
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1. Court of Justice, 2 March 2021 case C-824/18, A.B. and others v. Krajowa Rada
Sadownictiva ... 740

Where amendments are made to the national legal system which, first, deprive
a national court of its jurisdiction to rule in the first and last instance on
appeals lodged by candidates for positions as judges at a court such as the
Sad Najwyzszy (Supreme Court, Poland) against decisions of a body such as
the Krajowa Rada Sadownictwa (National Council of the Judiciary, Poland)
not to put forward their application, but to put forward that of other candi-
dates to the President of the Republic of Poland for appointment to such
positions, which, secondly, declare such appeals to be discontinued by ope-
ration of law while they are still pending, ruling out the possibility of their
being continued or lodged again, and which, thirdly, in so doing, deprive such
a national court of the possibility of obtaining an answer to the questions that
it has referred to the Court for a preliminary ruling:

Articles 267 TFEU and 4(3) TEU must be interpreted as precluding such
amendments where it is apparent — a matter which it is for the referring court

(*) The paragraphs indicated in parenthesis refer to the Court’s reasoning in those parts reco-
gnized as relevant for private international law aspects.



to assess on the basis of all the relevant factors — that those amendments have
had the specific effects of preventing the Court from ruling on questions
referred for a preliminary ruling such as those put to it by that court and of
precluding any possibility of a national court repeating in the future questions
similar to those questions;

The second subparagraph of Article 19(1) TEU must be interpreted as preclu-
ding such amendments where it is apparent — a matter which it is for the
referring court to assess on the basis of all the relevant factors — that those
amendments are capable of giving rise to legitimate doubts, in the minds of
subjects of the law, as to the imperviousness of the judges appointed, by the
President of the Republic of Poland, on the basis of those decisions of the
Krajowa Rada Sadownictwa (National Council of the Judiciary), to external
factors, in particular, to the direct or indirect influence of the legislature and
the executive, and as to their neutrality with respect to the interests before them
and, thus, may lead to those judges not being seen to be independent or
impartial with the consequence of prejudicing the trust which justice in a demo-
cratic society governed by the rule of law must inspire in subjects of the law.

Where it is proved that those articles have been infringed, the principle of primacy
of EU law must be interpreted as requiring the referring court to disapply the
amendments at issue, whether they are of a legislative or constitutional origin, and,
consequently, to continue to assume the jurisdiction previously vested in it to hear
disputes referred to it before those amendments were made.

The second subparagraph of Article 19(1) TEU must be interpreted as pre-
cluding provisions amending the state of national law in force under which:

notwithstanding the fact that a candidate for a position as judge at a court
such as the Sad Najwyzszy (Supreme Court) lodges an appeal against the
decision of a body such as the Krajowa Rada Sadownictwa (National Council
of the Judiciary) not to accept his or her application, but to put forward that
of other candidates to the President of the Republic of Poland, that decision is
final inasmuch as it puts forward those other candidates, with the result that
that appeal does not preclude the appointment of those other candidates by
the President of the Republic of Poland and that any annulment of that
decision inasmuch as it did not put forward the appellant for appointment
may not lead to a fresh assessment of the appellant’s situation for the purposes
of any assignment of the position concerned, and, moreover, such an appeal
may not be based on an allegation that there was an incorrect assessment of
the candidates’ fulfilment of the criteria taken into account when a decision on
the presentation of the proposal for appointment was made, where it is appa-
rent — a matter which it is for the referring court to assess on the basis of all
the relevant factors — that those provisions are capable of giving rise to legi-
timate doubts, in the minds of subjects of the law, as to the imperviousness of
the judges thus appointed, by the President of the Republic of Poland, on the
basis of the decisions of the Krajowa Rada Sadownictwa (National Council of
the Judiciary), to external factors, in particular, to the direct or indirect in-
fluence of the legislature and the executive, and as to their neutrality with
respect to the interests before them and, thus, may lead to those judges not
being seen to be independent or impartial with the consequence of prejudicing



the trust which justice in a democratic society governed by the rule of law
must inspire in subjects of the law.

Where it is proved that the second subparagraph of Article 19(1) TEU has
been infringed, the principle of primacy of EU law must be interpreted as
requiring the referring court to disapply those provisions and to apply instead
the national provisions previously in force while itself exercising the judicial
review envisaged by those latter provisions.

2. Court of Justice, 17 March 2021 case C-488/19, Arrest Warrant against JR. ... ... 737

Articles 1(1) and 8(1)(c) of Council Framework Decision 2002/584/JTHA on the
European arrest warrant and the surrender procedures between Member States,
as amended by Council Framework Decision 2009/299/JHA, must be interpre-
ted as meaning that a European arrest warrant may be issued on the basis of a
judicial decision of the issuing Member State ordering the execution, in that
Member State, of a sentence imposed by a court of a third State where, pursuant
to a bilateral agreement between those States, the judgment in question has been
recognised by a decision of a court of the issuing Member State. However, the
issuing of the European arrest warrant is subject to the condition, first, that a
custodial sentence of at least four months has been imposed on the requested
person and, second, that the procedure leading to the adoption in the third State
of the judgment recognised subsequently in the issuing Member State has com-
plied with fundamental rights and, in particular, the obligations arising under
Articles 47 and 48 of the Charter of Fundamental Rights of the European Union
(see also paras. 46-47).

3. Court of Justice, 15 April 2021 case C-786/19, The North of England P & I
Association Ltd v. Bundeszentralamt fiir Stewern .......................... 739

The first subparagraph of Article 46(2) of Directive 92/49/EEC on the coordi-
nation of laws, regulations and administrative provisions relating to direct insu-
rance other than life insurance and amending Directives 73/239/EEC and 88/
357/EEC (‘third non-life insurance Directive’), read together with the second
indent of Article 2(d) of Directive 88/357/EEC on the coordination of laws,
regulations and administrative provisions relating to direct insurance other than
life assurance and laying down provisions to facilitate the effective exercise of
freedom to provide services and amending Directive 73/239/EEC, must be
interpreted as meaning that, where insurance contracts concern the provision
of cover for various risks linked to the operation of sea-going vessels which are
entered in the shipping register maintained by a Member State but which fly the
flag of another Member State or of a third State under a temporary flagging-out
authorisation, the State that must be considered to be the ‘Member State of
registration’ of the ship concerned and therefore, to be ‘the Member State where
the risk is situated’, within the meaning of those provisions, holding the exclusive
power to tax premiums paid with respect to those insurance contracts, is the
Member State which maintains the shipping register in which the primary
purpose of entering that ship is to prove ownership of that ship.

4. Court of Justice, 3 June 2021 case C-784/19, Team Power Europe EOOD v. Direktor
na Teritorialna direktsia na Natsionalna agentsia za pribodite — Varna . . ... ... 737

Article 14(2) of Regulation (EC) No 987/2009 laying down the procedure for



implementing Regulation (EC) No 883/2004 on the coordination of social
security systems must be interpreted as meaning that a temporary-work agency
established in a Member State must, in order for it to be considered that it
‘normally carries out its activities’, within the meaning of Article 12(1) of the
same Regulation, in that Member State, carry out a significant part of its
activities of assigning temporary agency workers for the benefit of user un-
dertakings established and carrying out their activities in the territory of that
Member State (see also paras. 58-67).

5. Court of Justice, 15 June 2021 case C-645/19, Facebook Ireland Ltd. and others v.
Gegevensbeschermingsautoritest .. ......... ... ... i 742

Articles 55(1), 56 to 58 and 60 to 66 of Regulation (EU) 2016/679 on the
protection of natural persons with regard to the processing of personal data
and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation), read together with Articles 7, 8 and 47
of the Charter of Fundamental Rights of the European Union, must be inter-
preted as meaning that a supervisory authority of a Member State which,
under the national legislation adopted in order to transpose Article 58(5) of
that Regulation, has the power to bring any alleged infringement of that
Regulation to the attention of a court of that Member State and, where
necessary, to initiate or engage in legal proceedings, may exercise that power
in relation to an instance of cross-border data processing even though it is not
the ‘lead supervisory authority’, within the meaning of Article 56(1) of that
Regulation, with respect to that data processing, provided that that power is
exercised in one of the situations where Regulation No 2016/679 confers on
that supervisory authority a competence to adopt a decision finding that such
processing is in breach of the rules contained in that Regulation and that the
cooperation and consistency procedures laid down by that Regulation are
respected.

Article 58(5) of Regulation No 2016/679 must be interpreted as meaning that,
in the event of cross-border data processing, it is not a prerequisite for the
exercise of the power of a supervisory authority of a Member State, other than
the lead supervisory authority, to initiate or engage in legal proceedings, within
the meaning of that provision, that the controller or processor with respect to
the cross-border processing of personal data against whom such proceedings
are brought has a main establishment or another establishment on the territory
of that Member State.

Article 58(5) of Regulation No 2016/679 must be interpreted as meaning that
the power of a supervisory authority of a Member State, other than the lead
supervisory authority, to bring any alleged infringement of that Regulation to
the attention of a court of that Member State and, where appropriate, to
initiate or engage in legal proceedings, within the meaning of that provision,
may be exercised both with respect to the main establishment of the controller
which is located in that authority’s own Member State and with respect to
another establishment of that controller, provided that the object of the legal
proceedings is a processing of data carried out in the context of the activities
of that establishment and that that authority is competent to exercise that
power, in accordance with the terms of the answer to the first question
referred.



Article 58(5) of Regulation No 2016/679 must be interpreted as meaning that,
where a supervisory authority of a Member State which is not the ‘lead
supervisory authority’, within the meaning of Article 56(1) of that Regulation,
has brought a legal action, the object of which is an instance of cross-border
processing of personal data, before 25 May 2018, that is, before the date when
that Regulation became applicable, that action may, from the perspective of
EU law, be continued on the basis of the provisions of Directive 95/46/EC on
the protection of individuals with regard to the processing of personal data
and on the free movement of such data, which remains applicable in relation
to infringements of the rules laid down in that Directive committed up to the
date when that Directive was repealed. That action may, in addition, be
brought by that authority with respect to infringements committed after that
date, on the basis of Article 58(5) of Regulation No 2016/679, provided that
that action is brought in one of the situations where, exceptionally, that
Regulation confers on a supervisory authority of a Member State which is
not the ‘lead supervisory authority’ a competence to adopt a decision finding
that the processing of data in question is in breach of the rules contained in
that Regulation with respect to the protection of the rights of natural persons
as regards the processing of personal data, and that the cooperation and
consistency procedures laid down by that Regulation are respected, which it
is for the referring court to determine.

Article 58(5) of Regulation No 2016/679 must be interpreted as meaning that
that provision has direct effect, with the result that a national supervisory
authority may rely on that provision in order to bring or continue a legal
action against private parties, even where that provision has not been speci-
fically implemented in the legislation of the Member State concerned (see also
paras. 47-53, 57-60, 63-69, 75, 80-84, 90-96).

6. Court of Justice, 22 June 2021 case 439/19, B v. Latvijas Republikas Saeima . . . ... 741

The principle of primacy of EU law must be interpreted as precluding the
constitutional court of a Member State, before which a complaint has been
brought challenging national legislation that proves, in the light of a prelimi-
nary ruling given by the Court of Justice, to be incompatible with EU law,
from deciding, in accordance with the principle of legal certainty, that the
legal effects of that legislation be maintained until the date of delivery of the
judgment by which it rules finally on that constitutional complaint.

7. Court of Justice, 15 July 2021 case C-30/20, RH v. AB Volvo and others .. ... .. 730

Article 7(2) of Regulation (EU) No 1215/2012 on jurisdiction and the reco-
gnition and enforcement of judgments in civil and commercial matters must
be interpreted as meaning that, within the market affected by collusive arran-
gements on the fixing and increase in the prices of goods, either the court
within whose jurisdiction the undertaking claiming to be harmed purchased
the goods affected by those arrangements or, in the case of purchases made by
that undertaking in several places, the court within whose jurisdiction that
undertaking’s registered office is situated, has international and territorial
jurisdiction, in terms of the place where the damage occurred, over an action
for compensation for the damage caused by those arrangements contrary to
Article 101 TFEU (see also paras. 31-43).



8. Court of Justice, order of 21 September 2021 case C-30/21, Nemzeti Utdijfizetési
Szolgaltatd Zre. 0. NW . 731

Article 1(1) of Regulation (EU) No 1215/2012 on jurisdiction and the recogni-
tion and enforcement of judgments in civil and commercial matters must be
interpreted as meaning that the concept of ‘civil and commercial matters’, within
the meaning of that provision, covers an action to recover, through legal pro-
ceedings, a charge relating to the use of a toll road, brought by a company
authorised in accordance with the law, which classifies the relationship arising
from that usage as being governed by private law (see also paras. 25, 29-34).

9. Court of Justice, 30 September 2021 case C-296/20, Commerzbank AG v.
E O, o 722

Article 15(1)(c) of the 2007 Lugano Convention on jurisdiction and the reco-
gnition and enforcement of judgments in civil and commercial matters, the
conclusion of which was approved on behalf of the European Community by
Council Decision 2009/430/EC, must be interpreted as meaning that that
provision determines jurisdiction where the parties to a consumer contract —
the consumer and the professional counterparty — were, at the time that
contract was concluded, domiciled in the same State bound by that Conven-
tion, and where an international element in the legal relationship emerged only
after that contract was concluded, on account of the subsequent transfer of
the consumer’s domicile to another State bound by that Convention (see also
paras. 33, 35-37, 41-44, 49-60).

10. Court of Justice, 6 October 2021 case C-581/20, Skarb Pasistwa Rzecyypospolite
Polskiej reprezentowany przez Generalnego Dyrektora Drog Krajowych i Auto-
strad v. TOTO - Costruzioni Generali s.p.a. and others .................... 732

Article 1(1) of Regulation (EU) No 1215/2012 concerning jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters
must be interpreted as meaning that an application for provisional, including
protective, measures initiated and continued, according to common law rules,
before a court of a Member State, concerning the payment of contractual
penalties agreed for the performance of a contract for public expressway
building concluded as the result of a procurement procedure, under which
the contracting party is a public authority, falls within the notion of ‘civil and
commercial matters’ according to the same provision.

Article 35 of Regulation No 1215/2012 must be interpreted as meaning that
the court of a Member State seised of an application for provisional, including
protective, measures is not obliged to declare that it lacks jurisdiction, when
the court of another Member State, having jurisdiction as to the substance of
the case, has already given a ruling on an application between the same parties
with identical subject matter and cause of action.

Article 35 of Regulation No 1215/2012 must be interpreted as meaning that
an application for provisional, including protective, measures must be scruti-
nized in the light of the law of the Member State of the court seised and is not
contrary to national legislation which does not provide for an action to obtain
interim protective measures in pecuniary claim proceedings against a State or a
public authority (see also paras. 29-31, 34-36, 38-46, 50-52, 55-61, 63-69).



11. Court of Justice, 21 October 2021 case C-393/20, T.B. and others v. G. I. A/
1S 735

Article 13(2) of Regulation (EU) No 1215/2012 on jurisdiction and the reco-
gnition and enforcement of judgments in civil and commercial matters, read in
conjunction with Article 11(1)(b) of the same Regulation, must be interpreted
as meaning that it cannot be relied on by a company in consideration for
services that it provided to a party directly injured in a road accident in
connection with the damage caused, has acquired a claim for compensation,
but does not carry out the professional activity of recovering insurance indem-
nity claims against insurance companies and who brought an action, in the
court for the place where it is established, against the third-party liability
insurer of the party responsible for that accident.

Article 7(2) of Regulation No 1215/2012 must be interpreted as meaning that
it may be relied on by a professional who has acquired, under an assignment
agreement, a claim from a party injured in a road accident in order to bring a
civil-liability action before a court of the Member State in which the accident
occurred against the insurer of the party responsible for that accident, which
insurer has its seat in a Member State other than the Member State in which
the accident occurred, provided that the conditions for the application of this
provision are met, which it is for the referring court to determine (see also
paras. 29-30, 32-33, 35-43, 46-47, 54).

12. Court of Justice, 25 November 2021 case C-25/20, NK, acting as liquidator in the
insolvency of Alpine BAU GmbH, intervening party: Alpine BAU GmbH,
Salzburg — Celje Branch, in liquidation ................................... 724

Article 32(2) of Regulation (EC) 1346/2000 on insolvency proceedings, read in
conjunction with Articles 4 and 28 of that Regulation, must be interpreted as
meaning that the lodging, in secondary insolvency proceedings, of claims
already submitted in the main insolvency proceedings by the liquidator in
those proceedings is subject to the provisions relating to time limits for the
lodging of claims and to the consequences of lodging such claims out of time,
laid down by the law of the State of the opening of those secondary procee-
dings (see also paras. 28-33, 35-42).

13. Court of Justice, 25 November 2021 case C-289/20, IBv. FA ............... 726

Article 3(1)(a) of Regulation (EC) No 2201/2003 concerning jurisdiction and
the recognition and enforcement of judgments in matrimonial matters and the
matters of parental responsibility, repealing Regulation (EC) No 1347/2000,
must be interpreted as meaning that a spouse who divides his or her time
between two Member States may have his or her habitual residence in only
one of those Member States, with the result that only the courts of the
Member State in which that habitual residence is situated have jurisdiction
to rule on the application for the dissolution of matrimonial ties (see also paras.
25-26, 31-32, 34-35, 38-62).
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