‘ PRESS

Provisional
Measures Issued by
International Courts
and Tribunals

Fulvio Maria Palombino
Roberto Virzo
Giovanni Zarra Editors

@ Springer



Provisional Measures Issued by International Courts
and Tribunals



Fulvio Maria Palombino - Roberto Virzo -
Giovanni Zarra
Editors

Provisional Measures Issued
by International Courts
and Tribunals

ASSER @ Springer



Editors

Fulvio Maria Palombino Roberto Virzo
Department of Law DEMM

University of Naples Federico 11 University of Sannio
Naples, Italy Benevento, Italy

Giovanni Zarra

Department of Law

University of Naples Federico II
Naples, Italy

ISBN 978-94-6265-410-5 ISBN 978-94-6265-411-2  (eBook)
https://doi.org/10.1007/978-94-6265-411-2

Published by T.m.c. AsSer PRESs, The Hague, The Netherlands www.asserpress.nl
Produced and distributed for T.M.C. ASSER PRESs by Springer-Verlag Berlin Heidelberg

© T.M.C. ASSER PRESs and the authors 2021

No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by any
means, electronic, mechanical, photocopying, microfilming, recording or otherwise, without written
permission from the Publisher, with the exception of any material supplied specifically for the purpose of
being entered and executed on a computer system, for exclusive use by the purchaser of the work.
The use of general descriptive names, registered names, trademarks, service marks, etc. in this
publication does not imply, even in the absence of a specific statement, that such names are exempt from
the relevant protective laws and regulations and therefore free for general use.

This T.M.C. ASSER PRESs imprint is published by the registered company Springer-Verlag GmbH, DE part
of Springer Nature.
The registered company address is: Heidelberger Platz 3, 14197 Berlin, Germany


https://doi.org/10.1007/978-94-6265-411-2
https://www.asserpress.nl

Contents

1 Introduction ........... ... .. . .. ... 1
Roberto Virzo

Part I General Features of Provisional Measures in International
Adjudication

Hugh Thirlway

3 Requirements for the Issuance of Provisional Measures . . .. ... .. 19
Guillaume Le Floch

4  Autonomy of Provisional Measures. . .. ..................... 55
Eva Rieter

5  The Humanisation of Provisional Measures?—Plausibility
and the Interim Protection of Rights Before the ICJ ......... .. 77
Tom Sparks and Mark Somos

Part I Provisional Measures Issued by Universal Courts and
Inter-State Arbitral Tribunals

6  Opposites Attract? Provisional Measures in the International
Court of Justice Oscillating Between the Judicial Function
and Party Autonomy. . . . ... ... ... ... 109
Stephan Wittich

7 A “Game of Give and Take”: The ITLOS, the ICJ
and Provisional Measures . . . . ............... ... . ... ...... 131
Loris Marotti



vi

Interim Measures in the Practice of the International

Court of Justice and the International Criminal Court. . . . . ..

Péter Kovacs

Reflections on Provisional Measures in Inter-state Arbitration . . . .

Yoshifumi Tanaka

Part IIT Provisional Measures Issued by Regional Courts

10

11

12

The Procedural Features of Interim Relief Before

the Court of Justice of the European Union . ..............

Massimo Francesco Orzan

Interim Measures at the European Court of Human Rights:

Current Practice and Future Challenges. . . ... ............

Andrea Saccucci

Provisional Measures Under the African Human Rights

Giuseppe Pascale

Part IV Provisional Measures Issued by Commercial and

13

14

15

16

Investments Arbitral Tribunals

The Functions of Provisional Measures in International

Commercial Arbitration: Between Efficacy and Innovation . . .

Giovanni Zarra

The Enforcement of Provisional Measures .. ..............

Andrea Carlevaris

Provisional Measures in ICSID Arbitration Proceedings:
Between the Current Legal Framework and the Proposed

Reform . .. ... ... ... . . . ...

Domenico Pauciulo

Conclusion . .......... .. .. .. ...

Fulvio Maria Palombino

Contents



	Contents
	1 Introduction
	References

	Part IGeneral Features of Provisional Measures in International Adjudication
	2 Provisional Measures: How “Provisional” Is “Provisional”?
	References

	3 Requirements for the Issuance of Provisional Measures
	3.1 Introduction
	3.2 Requirements Arising from the Ancillary Character of Provisional Measures
	3.2.1 Prima Facie Evaluation of the Main Claim
	3.2.2 The Link Between the Measures Required and the Substantive Rights of the Parties

	3.3 Requirements Arising from the Autonomous Character of Provisional Measures: The Substantive Conditions
	3.3.1 The Recurring Substantive Requirements
	3.3.2 Substantive Requirements Specific to Certain International Courts and Tribunals

	3.4 Conclusions
	References

	4 Autonomy of Provisional Measures
	4.1 Introduction
	4.2 Provisional Measures as a Specific Judicial Tool for the Prevention of Irreparable Harm to Persons
	4.2.1 Provisional Measures as a Judicial Tool Used by Diverse Tribunals
	4.2.2 Preventing Irreparable Harm to Persons
	4.2.3 Follow-up and Legal Consequences of Non-compliance

	4.3 Relation to a Pending Case
	4.4 Prejudging the Merits
	4.5 International Non-judicial Tools to Deal Autonomously with Urgent Human Rights Situations
	4.6 Conclusion
	References

	5 The Humanisation of Provisional Measures?—Plausibility and the Interim Protection of Rights Before the ICJ
	5.1 Introduction
	5.2 Plausibility in Provisional Measures
	5.2.1 Emergence of Plausibility: The Great Belt
	5.2.2 Plausibility after LaGrand

	5.3 Plausibility in Practice: An Uncertain Standard
	5.4 Recent Developments: Oscillat[ing] Wildly?
	5.5 The Humanisation of Provisional Measures?
	References

	Part IIProvisional Measures Issued by Universal Courts and Inter-State Arbitral Tribunals
	6 Opposites Attract? Provisional Measures in the International Court of Justice Oscillating Between the Judicial Function and Party Autonomy
	6.1 The Problem Stated
	6.2 The Power to Indicate Provisional Measures Proprio Motu
	6.3 Deviation from Article 41
	6.3.1 Deviation Through Inter Se Agreements
	6.3.2 ‘Positive’ Derogations from Article 41 of the Statute
	6.3.3 ‘Negative’ Derogations from Article 41 of the Statute

	6.4 Provisional Measures in Advisory Proceedings?
	References

	7 A “Game of Give and Take”: The ITLOS, the ICJ and Provisional Measures
	7.1 Introduction
	7.2 Adjusting the ICJ Case Law on the Requirements for the Prescription of Provisional Measures in ITLOS Jurisprudence
	7.3 The Content of Provisional Measures and ITLOS Greater Openness Towards the Protection of Community Interests
	7.4 Effects of Provisional Measures and the ITLOS Contribution to the Development of ICJ Practice
	7.5 Conclusion
	References

	8 Interim Measures in the Practice of the International Court of Justice and the International Criminal Court
	8.1 Introduction
	8.2 Critical Issues of Interim Measures
	8.2.1 The Purpose of Interim Measures Before the ICJ and the ICC
	8.2.2 Preconditions for Interim Measures Before the ICJ and the ICC
	8.2.3 The Legal Nature of Interim Measures Before the ICJ and the ICC
	8.2.4 Who Are the Intended Recipients of the Interim Measures?
	8.2.5 The End of Interim Measures
	8.2.6 The Efficacy of Interim Measures

	8.3 Conclusions
	References

	9 Reflections on Provisional Measures in Inter-state Arbitration
	9.1 Introduction
	9.2 Jurisdiction of Inter-state Arbitral Tribunals with Regard to Provisional Measures
	9.2.1 Legal Basis for Provisional Measures
	9.2.2 Dual Provisional Measures

	9.3 The Requirements to Prescribe Provisional Measures in Inter-state Arbitration
	9.3.1 The Approaches of the Annex VII Arbitral Tribunal
	9.3.2 Lex Specialis Nature of Provisional Measures in Inter-state Arbitration

	9.4 The Manner of Examination of the Requirements to Prescribe Provisional Measures
	9.4.1 Urgency and Risk of Irreparable Prejudice
	9.4.2 Plausible Character of the Alleged Rights

	9.5 Compliance with Provisional Measures
	9.5.1 Judicial Supervision in the Jurisprudence of the ICJ and ITLOS
	9.5.2 Juridical Supervision in the Inter-state Arbitration

	9.6 Conclusions
	References

	Part IIIProvisional Measures Issued by Regional Courts
	10 The Procedural Features of Interim Relief Before the Court of Justice of the European Union
	10.1 Introduction
	10.2 The Grounds for Interim Measures in the EU Legal Order: Articles 278, 279, 280 and 299 TFEU, Article 39 of the Statute of the Court of Justice of European Union and the CJ and GC RP
	10.3 The Role of the Judge Hearing an Application for Interim Measures Before the CJEU in the Light of the Division of Jurisdiction Between the CJ and the GC
	10.4 The Features of Interim Measures Procedure: A Summary Procedure
	10.5 The Procedural Relevance of the Conditions for the Granting of Interim Relief and Their Relationship
	10.6 The Inaudita Altera Parte Orders
	10.7 The Admissibility of Applications to Suspend Enforcement in Accordance with Article 299 TFEU
	10.8 Concluding Remarks
	References

	11 Interim Measures at the European Court of Human Rights: Current Practice and Future Challenges
	11.1 Introduction
	11.2 The Current Scope of Application of Interim Measures Under Rule 39 of the Rules of Court
	11.2.1 Expulsion and Extradition Putting at Risk the Life or Physical Integrity
	11.2.2 Conditions of Detention and Medical Treatment of Detainees with Serious Health Problems
	11.2.3 Protection of Life-Related Rights
	11.2.4 Protection of Family Life and Domicile
	11.2.5 Interim Measures to Ensure the Proper Conduct of the Proceedings
	11.2.6 Interim Measures in Inter-state Procedures

	11.3 General Issues Concerning the Procedural Administration and Legal Effects of Interim Measures
	11.3.1 Prior Exhaustion of Domestic Remedies and Subsidiarity of the Court’s Interim Protection
	11.3.2 Procedural Arrangements for the Examination of Rule 39 Requests
	11.3.3 Binding Character and Execution of Interim Measures

	11.4 Conclusions and Expected Improvements
	References

	12 Provisional Measures Under the African Human Rights System
	12.1 Introduction. The Absence of References to the African Commission and African Court on Human and Peoples’ Rights in the Works of the Rapporteur on Provisional Measures of the Institute of International Law
	12.2 Provisional Measures Issued by the African Commission
	12.3 Provisional Measures Issued by the African Court: General Framework
	12.4 The Saïf al-Islam Kadhafi Case and the Three Main Critical Issues Raised by the Provisional Measures of the African Court
	12.4.1 First Issue: Binding or Recommendatory Nature
	12.4.2 Second Issue: Domestic Implementation
	12.4.3 Third Issue: International Responsibility of Non-complying States

	12.5 Inconsistency of the African Court in the Use of Its Precautionary Power
	References

	Part IVProvisional Measures Issued by Commercial and Investments Arbitral Tribunals
	13 The Functions of Provisional Measures in International Commercial Arbitration: Between Efficacy and Innovation
	13.1 Introduction
	13.2 Foundation and Features of Provisional Measures in International Commercial Arbitration
	13.3 The Emergency Arbitrator: Functions and Nature
	13.4 Peculiarities of Some Kinds of Arbitral Provisional Measures and Their Functions
	13.5 The Enforceability of Provisional Orders (in Brief)
	13.6 Conclusions
	References

	14 The Enforcement of Provisional Measures
	14.1 Introduction
	14.2 The Coercive Tools Available to Arbitrators
	14.3 Judicial Recognition and Enforcement
	14.4 The UNCITRAL Model Law
	14.5 Recognition and Enforcement of Foreign Interim Measures Under the New York Convention and Other Instruments
	14.6 The Enforcement of Emergency Arbitrators’ Orders
	14.7 Conclusions
	References

	15 Provisional Measures in ICSID Arbitration Proceedings: Between the Current Legal Framework and the Proposed Reform
	15.1 Introduction
	15.2 Provisional Measures Before ICSID Arbitral Tribunals: Procedural Matters
	15.3 The Requirements to Adopt Provisional Measures
	15.3.1 Prima Facie Jurisdiction
	15.3.2 Necessity
	15.3.3 Urgency
	15.3.4 Prima Facie Establishment of a Case (or Right)
	15.3.5 Proportionality

	15.4 The Rights to Be Protected Through Recourse to Provisional Measures
	15.4.1 Procedural Rights: Maintenance of the Status Quo and Non-aggravation of the Dispute
	15.4.2 Integrity of the Arbitration Proceedings
	15.4.3 Exclusivity of ICSID Arbitration

	15.5 Types of Provisional Measures: Orders to Stay National Proceedings
	15.5.1 Injunctions
	15.5.2 Requests for Specific Performance
	15.5.3 Preservation of Documentary Evidence
	15.5.4 Security for Costs
	15.5.5 Order for Non-aggravation of the Dispute and for the Preservation of the Status Quo

	15.6 The Binding Nature of ICSID Provisional Measures
	15.7 Consequences of Non-compliance with Provisional Measures
	15.8 The Way Forward: Reforming the ICSID Arbitration Rules
	15.8.1 Innovations Affecting Provisional Measures
	15.8.2 A New Stand-Alone Provision on Security for Costs?

	15.9 Concluding Observations
	References

	16 Conclusion
	References


