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Unorthodox Competences
and the Functional Architecture of EU Social Law

Valeria Salese”™

TABLE OF CONTENTS: 1. The EU orthodox and unorthodox social competences: an introduction. — 2.
The social dimension of EU internal market powers: temporal, substantive and strategic considera-
tions. — 2.1. Structural transitions and working conditions: insights from Directive 2001/23 and Di-
rective 98/59. — 3. Between free movement of services and workers: the EU regime on posted work-
ers. — 4. Third-country nationals’ vis-d-vis social and welfare entitlements under the EU unorthodox
migration competence. —4.1. Equal treatment and migrant workers: the Tampere model in practice.
— 5. Some concluding remarks on the significance of the choice of the (unorthodox) legal bases.

ABSTRACT: EU social policy encompasses a wide range of fields, including, above all, labour and
welfare rights. While primarily framed under Title X TFEU (‘Social Policy”), these matters also
surface across other policy domains with no explicit social embedding, notably internal market,
free movement and migration. This paper explores a selection of key legislative instruments
adopted in these policy areas, aiming to reconstruct the legal, functional, and constitutional ra-
tionale behind the pursuit of social objectives beyond the traditional legal framework. Through a
detailed mapping and comparison of the selected measures, situated within both their original and
current operational contexts, the analysis reveals how different legal bases influence the articula-
tion and scope of social entitlements. By situating these developments within the broader archi-
tecture of EU governance, the paper offers an insight into the evolving modalities of the Union’s
social action and into the tensions arising from the reliance on non-social legal foundations for the
advancement of social aims.

KEYWORDS: competences — legal bases — internal market — free movement — workers — third-
country nationals.

1. The EU orthodox and unorthodox social competences: an introduction

According to well-settled caselaw the choice of the legal basis is one of ‘constitutional
importance’! and, as such, it must be ‘based on objective factors which are amenable

* Postdoctoral researcher in EU law, University of Milano-Bicocca, valeria.salese@unimib.it.

U Ex plurimis, Opinion 2/00 Carthagena Protocol, EU:C:2001:664, para 5; Case C-370/07
Commission v Council, EU:C:2009:590, paras 46—49; Opinion 1/08 General Agreement on Trade in
Services, EU:C:2009:739, para 110.
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to judicial review’.? The queries addressed to the Court of Justice of the European
Union (ECJ) tend to illustrate that the determination of the legal basis, despite being
in principle subject to objective criteria, is sometimes not a simple process yielding
unambiguous or self-evident results. EU social policy — comprehensively intended as
encompassing the regulation of labour and welfare entitlements, and working condi-
tions — is a prime example of a typical dynamic of the EU law-making process calling
into question competing interests and, potentially, different legal bases. The rules gov-
erning the EU competence in this policy area are now set out under Title X of the
Treaty on the Functioning of the European Union (TFEU). Article 151(1) TFEU, with
a remarkably programmatic tone, enshrines the duty of the Union and the Member
States to ‘have in mind fundamental social rights’ and sets out a rich catalogue of social
objectives, including, infer alia, ‘the promotion of employment, improved living and
working conditions’ and ‘proper social protection’. The second part of Article 151(1)
TFEU provides a reminder of the fact that EU social policy must nonetheless be rec-
onciled with some economic imperatives, in particular, the need to maintain the com-
petitiveness of the Union economy.

Against this background, the ensuing provisions under Title X TFEU, in partic-
ular Article 153 TFEU, lay down the means for achieving such objectives by estab-
lishing a list of no fewer than eleven specific areas, ranging from working conditions
to social inclusion where the Union can supplement and support the activities of the
Member States.®> An extensive body of legislation is grounded on this legal basis.*

2 Ex plurimis, Case C-45/86 Commission v Council, EU:C:1987:163, para 11; Case C-263/14,
Parliament v Council, EU:C:2016:435, para 43; Case C-482/17 Czech Republic v European Parliament
and Council, EU:C:2019:1035, para 31. In addition to the core rule of the ‘objective factors’, the Court
has developed more detailed criteria to scrutinise the choice of the legal basis. For a comprehensive
overview, see A Engel, The Choice of Legal Basis for Acts of the European Union: Competence
Overlaps, Institutional Preferences, and Legal Basis Litigation (Springer 2018); K Lenaerts and P van
Nuffel, EU Constitutional Law (Oxford University Press 2021) at 88 ff.

3 The whole list of areas mentioned under Article 153(2) TFEU includes: (a) improvement in particular
of the working environment to protect workers” health and safety; (b) working conditions; (c) social security
and social protection of workers; (d) protection of workers where their employment contract is terminated,;
(e) the information and consultation of workers; (f) representation and collective defence of the interests of
workers and employers, including co-determination [...]; (g) conditions of employment for third-country
nationals legally residing in Union territory; (h) the integration of persons excluded from the labour market
[...]; (i) equality between men and women with regard to labour market opportunities and treatment at work
(j) the combating of social exclusion; (k) the modernisation of social protection systems [...].

4 See for instance Directive 2003/88/EC of the European Parliament and the Council of 4 November
2003 concerning certain aspects of the organisation of working time; Directive 2002/14/EC of the
European Parliament and the Council of 11 March 2002 establishing a general framework for informing
and consulting employees in the European Community — Joint declaration of the European Parliament, the
Council and the Commission on employee representation; Directive 2008/94/EC of the European
Parliament and of the Council of 22 October 2008 on the protection of employees in the event of the
insolvency of their employer. As for some more recent pieces of legislation adopted to deliver the
principles of the European Pillar of Social Rights see, for instance, Directive (EU) 2024/2831 of the
European Parliament and of the Council of 23 October 2024 on improving working conditions in platform



Unorthodox Competences and the Functional Architecture of EU Social Law 3

However, even though Title X of the TFEU was conceived as the ad hoc source
of power for implementing social rights and policies at EU level, this article contends
that, beyond this orthodox competence, the Treaties include plenty of other — unortho-
dox — competences which can be deployed to advance social policy objectives. This
has always been so, even if a fully-fledge obligation in this sense is now enshrined in
the social mainstreaming clause under Article 9 TFEU.? While exploring the charac-
teristics of EU social legislation resulting from the exercise of unorthodox compe-
tences, it is argued that this dynamic reflects the intrinsically transversal nature of the
EU governance architecture and its capacity to project social considerations horizon-
tally across diverse policy-making processes.® This determines a shifting of social reg-
ulation from its traditional normative locus to other areas of EU law.” Among the many
available unorthodox routes for addressing the social outside the social, the present
paper examines the internal market (including free movement of services) and migra-
tion competences as two crucial examples of this phenomenon.® By examining the

work; Directive (EU) 2022/2041 of the European Parliament and of the Council of 19 October 2022 on
adequate minimum wages in the European Union and Directive (EU) 2019/1152 of the European
Parliament and of the Council of 20 June 2019 on transparent and predictable working conditions in the
European Union.

3 Article 9 TFEU reads as follows: ‘In defining and implementing its policies and activities, the
Union shall take into account requirements linked to the promotion of a high level of employment, the
guarantee of adequate social protection, the fight against social exclusion, and a high level of education,
training and protection of human health’.

% Cf. S Garben, ‘Confronting the Competence Conundrum: Democratising the European Union
through an Expansion of its Legislative Powers’ (2014) 35 Oxford Journal of Legal Studies 55. Inter
alia, the author discusses the EU ‘functional powers’ i.e., those provisions that allow to ‘cut horizontally
through virtually all policy areas’. Among them, she mentions Articles 46, 50, 56, and also 114 TFEU.
See below, sections 2 and 3.

7 In some respects, this phenomenon is considered in some contributions of a special issue of
European Constitutional Law Review edited by Kilpatrick under the heading of ‘displacement’. The
leading contribution by Kilpatrick herself explains the notion of displacement and one of the meanings
of displacement upheld thereunder is ‘moved elsewhere or replaced’. Cf. C Kilpatrick, ‘The
Displacement of Social Europe: A Productive Lens of Inquiry’ (2018) 14 European Constitutional Law
Review 62. See also E Muir, ‘Drawing Positive Lessons from the Presence of “The Social” Outside of
EU Social Policy Stricto Sensu’ (2018) 14 European Constitutional Law Review 75.

8 The non-social legal basis with social implications par excellence is Article 19 TFEU. Nonethe-
less, the non-discrimination competence is not included among the present research. This exclusion is
justified by the distinctive nature of Article 19 TFEU compared to the other legal bases examined in
this study. Unlike provisions that delineate specific material fields of EU action (such as employment,
social security, or public health), Article 19 TFEU establishes a policy objective — the combating of
discrimination on exhaustively enumerated grounds (sex, racial or ethnic origin, religion or belief, dis-
ability, age, or sexual orientation) — that can manifest across diverse substantive domains. For instance,
this legal basis has served for the adoption of legislation addressing discrimination in employment and
occupation (Directive 2000/78/EC), in access to goods and services (Directive 2004/113/EC), and in
areas as varied as education and social protection (Directive 2000/43/EC). In other words, the non-
discrimination competence does not demarcate a material field of Union action but, rather, defines a
normative objective — combating discrimination on specified grounds — that transcends sectoral bound-
aries. This transversal nature distinguishes Article 19 TFEU from the sectoral legal bases that constitute
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relevant legal bases and the resulting legislation, this paper explores both the signifi-
cance and the implications of the Union’s long-standing practice of addressing social
objectives outside the orthodox framework of the social policy competence.’

2. The social dimension of EU internal market powers: temporal, substantive
and strategic considerations

The original legal framework of the Community stemming from the Treaty of
Rome did not contemplate any explicit social competence.'® The Treaty establishing
the European Economic Community (TEEC) portrays that this absence is consistent
with the foundational rationale of the Community as a project of economic integra-
tion centred on the creation of a common market.'' A fully-fledged social policy
competence, as now enshrined in Title X TFEU, has its roots in a provision first
introduced by the Single European Act (SEA) in 1986. Crucially, the SEA added
Article 118a which, with the aim of promoting improvements in the working envi-
ronment concerning workers’ health and safety, introduced the power to adopt di-
rectives by qualified majority voting in the Council.'?

the analytical framework of this research. Accordingly, while the strategic deployment of Article 19
TFEU as a vehicle for social regulation has been explored extensively elsewhere, it falls outside the
scope of the present inquiry, which is structured around sectoral competences rather than transversal
objectives. As for some, among the copious literature, concerning EU non-discrimination law see G
Zaccaroni, Equality and Non-Discrimination in the EU (Springer 2021); E Muir, EU Equality Law: The
First Fundamental Rights Policy in the EU (Oxford University Press 2018); F Spitaleri, ‘Eguaglianza
e non discriminazione nell’Unione europea: dai singoli divieti al principio generale’ in I Castangia and
G Biagioni (eds.), I/ principio di non discriminazione nel diritto dell'Unione europea (Editoriale
Scientifica 2011) 3; C Favilli La non discriminazione nell’Unione europea (11 Mulino 2008).
Regarding the capacity of the Union to interfere in the protection of social rights even in the context of
external action, see, for example, M Manfredi, La promozione e la tutela dei diritti economici e sociali
nell’Unione europea (Cacucci 2022), in particular chapter 5.

% This work builds on and develops the argument that EU social legislation can be adopted within
different legal bases I put forward as a preliminary point in V Salese, ‘Exploring the Protection of
Fundamental Social Rights in the EU: Some Patterns of Interaction between the Charter and the
Legislation in the ECJ’s Caselaw’ (2024) 2 1l Diritto dell’Unione europea 349.

10 An exception can be found in Article 119 TEEC on the principle of non-discrimination between
men and women which constituted the legal basis for the Community to adopt Directive 75/117/EEC
of 10 February 1975 on the approximation of the laws of the Member States relating to the application
of the principle of equal pay for men and women.

1 Article 2 TEEC read as follows: ‘The Community shall have as its task, by establishing a
common market and progressively approximating the economic policies of Member States, to promote
throughout the Community a harmonious development of economic activities, a continuous and
balanced expansion, an increase in stability, an accelerated raising of the standard of living and closer
relations between the States belonging to it’.

12 For a deeper insight on the evolution of the social policy competence until the Maastricht Treaty,
see G Majone, ‘The European Community between Social Policy and Social Regulation’ (1993) 31
Journal of Common Market Studies 153.
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Nonetheless, given the nexus between internal market policies on the one hand
and social and labour policies on the other, the introduction of certain minimum
standards regarding the conditions of workers in the EU proved instrumental to the
market-making goal. Accordingly, even before the SEA compensated the social la-
cuna in the original Treaty text, the very first unorthodox route to social regulation
had already emerged within the internal market framework itself.

The internal market is now mentioned under Article 4(2)(a) TFEU and is one of
the broadest and most significant areas where the Union and the Member States en-
joy a shared competence. The core legal foundations of this policy field fall under
Title VII TFEU that lays down the rules on competition, taxation and approximation
of laws. More precisely, Chapter III thereof, entitled ‘Approximation of the laws’
includes Articles 114 and 115 TFEU. While Article 114 TFEU (corresponding to
formerly Article 100a TEEC) was introduced by the SEA, Article 115 TFEU (for-
merly Article 100 TEEC) has been part of the Treaties since their inception.'* Not-
withstanding the increasing prominence gained by Article 114 TFEU since its intro-
duction under the SEA,'* Article 115 TFEU has retained an important — albeit less
visible — role in the adoption of social policy legislation. Maintaining its original
structure, '° this provision empowers the Council to adopt, by unanimous vote, direc-
tives for the approximation of the laws, regulations or administrative provisions of
the Member States affecting the establishment or the functioning of the common

13 Article 100a (now renumbered as Article 114 TFEU) provided a way simpler procedural setting
for legislating in the internal market area above all the qualified majority voting instead of the unanimity
threshold set in Article 100 TEEC/115 TFEU. For a comprehensive view of the impact of the SEA on
the internal market arrangements, cf. CD Ehlermann, ‘The Internal Market following the Single
European Act’ (1987) 24 Common Market Law Review 361. For an overview of the evolution of the
internal market powers see also M Kellerbauer, ‘Articles 114-115 TFEU’ in M Kellerbauer, M Klamert
and J Tomkin (eds.), Commentary on the EU Treaties and the Charter of Fundamental Rights (Oxford
University Press 2019) 1235. See also P De Pasquale and O Palotta, ‘Articoli 114-115 TFUE’ in A
Tizzano (ed.), I Trattati dell’Unione europea (Giuffré 2014) 1261; G Gattinara, ‘Articoli 114-115
TFUE’ in C Curti Gialdino (ed.), Codice dell'Unione europea operativo (Edizioni Simone 2012) 1144;
F Caruso, ‘Articoli 94-95 CE’ in A Tizzano (ed.), Trattati dell'Unione europea e della Comunita euro-
pea (Giuffré 2004) 651; M Condinanzi, ‘Articoli 94-95 CE’ in F Pocar and MC Barufti (eds.), Com-
mentario breve ai Trattati della Comunita e dell’Unione europea (CEDAM 2001) 496.

14 For some literature on the uses and abuses of Article 114 TFEU see, ex plurimis S Weatherill,
‘The Competence to Harmonise and its Limits’ in P Koutrakos and J Snell (eds.), Research Handbook
on The Law of the EU’s Internal Market (Edward Elgar 2017) 82 and S Garben, ‘From Sneaking to
Striding: Combatting Competence Creep and Consolidating the EU Legislative Process’ (2021) 26
European Law Journal 429.

15 The timeline of this provision is defined by the following key moments: Article 100 TEEC was
already included since the Treaty of Rome and, as such, it was consolidated as Article 100 TEC under
the Maastricht Treaty. Subsequently it was renumbered as Article 94 TEC. The main change affecting
its content occurred under the Lisbon Treaty where, while the provision has been renumbered as Article
115 TFEU, the opening was modified by including the formula ‘(w)ithout prejudice to Article 114
TFEU’. This amendment suggests that the drafters wanted this provision to be recognised only a
residual role in the post-Lisbon era.
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market. Only two conditions must therefore be fulfilled: unanimity in the Council
and a functional link to the establishment or functioning of the common market.'®
The absence of substantive constraints has transformed this legal basis into a versa-
tile and strategic tool enabling action across a broad spectrum of policy areas. '’

The use of internal market legislation to address issues with significant — if not
primarily — social implications has been evident since the early 1970s, notably with
the adoption of several directives that remain in force today. The most prominent
examples are Council Directive 77/187/EEC on the safeguarding of employees’
rights in the event of transfers of undertakings, businesses or parts of businesses'®
and Council Directive 75/129/EEC on collective redundancies.'® Basically, even
though the Community at that time lacked an explicit social mandate or competence,
the regulation of certain aspects of labour relations nevertheless became an integral
part of its broader strategy to build the common market.

Beyond the historical context, there are substantive reasons that continue to make
the internal market framework an effective and fertile ground for regulating certain
aspects of social policy. This is vividly illustrated by the fact that even under the
most recent reforms both the aforementioned directives have retained their original
market legal framework. Evidently, given the sensitivity of social policy matters,
Member States are more willing to accept the intervention of the Union when it is
framed as an internal market measure rather than as explicit social policy. In spite of
the unanimity condition, the internal market powers appear as a particularly conven-
ient and flexible option for the EU legislator. Notably, there is a marked difference
between the open-ended internal market powers and the sector-specific competence
described under Article 153 TFEU.?’ In contrast to the comprehensive and yet vague

16 On this point see B de Witte, ‘Non-Market Values in Internal Market Legislation’ in NN
Shuibhne (ed.), Regulating the Internal Market (Edward Elgar 2006) 61. The author stresses the lack
of justification demonstrating that the adoption of EU rules was actually necessary for the functioning
of the internal market, as the legal basis requires: ‘No attempt was made, in the preambles of the relevant
legislative acts, to argue why exactly the unharmonised state of national laws directly affected the
common market’.

17 Similar to social policy, and in the lack of a dedicated legal framework, environmental policy
has been developed primarily through the use of internal market powers. Subsequently, the SEA
provided a formal legal basis also for environmental policy.

18 Council Directive 77/187/EEC of 14 February 1977 on the approximation of the laws of the
Member States relating to the safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of businesses.

19 Council Directive 75/129/EEC of 17 February 1975 on the approximation of the laws of the
Member States relating to collective redundancies.

20 On the characteristics of the different competences based on the formula of the legal bases and
on the constraints stemming therefrom, see G Davies, ‘Democracy and Legitimacy in the Shadow of
Purposive Competence’ (2015) 21 European Law Journal 2. As opposed to the notion of ‘sector-
specific’ legal bases which are defined ‘in terms of a particular field to be regulated’, with the label
‘purposive competences’ Davies identifies those legal bases that are defined ‘in terms of the power to
take measures to achieve a particular goal’. The author describes the purposive powers as a danger for
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competence to ensure the functioning of the internal market, Article 153 TFEU de-
lineates both the subjects on which the EU may legislate and the limits beyond which
it may not intervene, even specifying the permissible degree of harmonisation in
those areas.”’ Accordingly, the flexible and broadly framed formulation of Article
115 TFEU, as opposed to the more constrained nature of the social policy compe-
tence, makes it a more attractive and strategic avenue for the EU legislator.

From a pragmatic standpoint, this reasoning appears sound; however, it also
raises legitimate concerns as to the validity of such an approach. In particular, a pos-
sible conflict may arise with the principle according to which general legal bases
must yield to special legal bases. The lawfulness of this practice remains, as a matter
of principle, subject to rigorous scrutiny under the doctrine of conferral.” To date,
however, the use of internal market competences for social regulation has never been
directly challenged before the ECJ. Moreover, in settled caselaw concerning Article
114 TFEU, the Court has acknowledged the inclusion of non-market objectives
within internal market law.? Nevertheless, this jurisprudence does not eliminate the

democratic decision-making at EU level. He argues that due to the purposive powers setting ‘(d)ebate
is changed from ‘where should we go’ to ‘how do we get to X’.

2! The margin of manoeuvre allowed under the internal market competence, specifically as regards
the harmonisation power is thoroughly discussed in S Weatherill, ‘The Fundamental Question of
Minimum or Maximum Harmonisation’ in S Garben and I Govaere (eds.), The Internal Market 2.0
(Hart Publishing 2021) 262. Contrary to the internal market competence, as regards social policy,
Article 153(2)(b) TFEU states that the EU can only set ‘minimum requirements for gradual
implementation, having regard to the conditions and technical rules obtaining in each of the Member
States’. However, also the internal market social legislation typically sets a baseline while giving the
Member States some leeway to adjust the content of its rules. See both Directive 2001/23 on the transfer
of undertakings, Art 8 and Directive 98/59 on collective redundancies which are going to be analysed
below in section 2.1.

22 This question is raised by S Weatherill, ‘Supply of and Demand for Internal Market Regulation:
Strategies, Preferences and Interpretation’ in NN Shuibhne (ed.), Regulating the Internal Market
(Edward Elgar 2006) 29. In his view, the very crucial query remaining since the introduction of a
specific social policy legal basis under the SEA is ‘how to reconcile the pre-Single European Act reality
that much harmonisation legislation was not really about market-making at all with the post-Single
European Act reality that sector-specific legal bases had been (and continued to be) created, with the
awkward implication that some previous practice might need to be unravelled in order to allocate
matters previously dealt with within the harmonisation programme to sector-specific legal bases that
involved different rules’. On the relationship between internal market and other legal bases, cf. also
both B de Witte, ‘A Competence to Protect: The Pursuit of non-market Aims through Internal Market
Legislation’ in P Syrpis (ed.), The Judiciary, the Legislature and the EU Internal Market (Cambridge
University Press 2012) 26 and B de Witte (n 16).

23 A major example of this kind is given in a set of rulings concerning the EU legislation affecting
the sale of tobacco products based on what is now Article 114 TFEU. The legal basis has been
repeatedly challenged on several grounds for being manifestly aimed at pursuing goals unrelated to the
market. In many of those cases the charge was that the internal market competence was inappropriate
due to the predominance of the health-related goals. See, ex plurimis, Case C-547/14 Philip Morris
Brands and others, EU:C:2015:853; Case C-491/01 British American Tobacco, EU:C:2002/741; Case
C-380/03 Germany v European Parliament and Council, EU:C:2006:772 and case C-376/98, Germany
v European Parliament and Council, EU:C:2000:544.
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need for a more clearly articulated methodology capable of reconciling market and
non-market objectives within the EU internal market legal framework. Some broader
reflections on this point will be developed in the following section, which examines
specific examples of internal market legislation encompassing labour regulation.

2.1. Structural transitions and working conditions: insights from Directive 2001/23
and Directive 98/59

Council Directive 2001/23/EC addresses the approximation of the laws of the Mem-
ber States relating to the safeguarding of employees’ rights in the event of transfers
of undertakings, businesses or parts of businesses.?* The version of this legislation
currently in force results from a series of amendments undergone by the original
version adopted in 1977 under the impetus of the Social Action Programme.* Based
on Article 94 TEC — now renumbered as Article 115 TFEU — this legislation lies at
the intersection between two distinct perspectives. In fact, while seeking to accom-
modate the economic trends characterised by changes in the structure of undertak-
ings, the Directive does not pursue the harmonisation of procedural rules regulating
the transfer but, rather, focuses on setting out some standards applicable to the em-
ployees facing a change of employer as a consequence of the transfer.

Accordingly, the Court has repeatedly stressed that ‘the continuity of employ-
ment relationships existing within an economic entity irrespective of any change of
ownership’ constitutes a priority for this legislation®® along with the aim ‘to ensure,
as far as possible, that the contract of employment continues unchanged with the
transferee, in order to prevent the workers concerned from being placed in a less
favourable position solely as a result of the transfer’.?” However, the goal of safe-
guarding employees must be balanced with business prerogatives. This principle as
well is reflected in the caselaw which reiterates the need to grant ‘a fair balance
between the interests of those employees, on the one hand, and those of the trans-
feree, on the other hand’.?® It serves as a reminder that the objective of providing

24 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of undertakings or businesses.

25 Council Resolution of 21 January 1974 concerning a social action programme. The original
Council Directive 77/187/EEC had been already replaced by Council Directive 98/50/EC. Based on its
preamble, Directive 2001/23 is aimed at codifying the substantial revisions undergone in 1998, ‘in the
interests of clarity and rationality’.

26 Case C-664/17 Ellinika Nafpigeia, EU:C:2019:496, para 41 and Case C-458/12 Armatori,
EU:C:2014:124, para 51. For an insight on the Court’s interpretative approach to the very first version of
this legislation, cf. C Groot, ‘The Council Directive on the Safeguarding of Employees’ Rights in the event
of Transfers of Undertakings: An Overview of the Case Law’ (1993) 35 Common Market Law Review 331.

2T Ex plurimis, Joined cases C-674/18 and C-675/18 TMD Friction, EU:C:2020:682, para 48 and
Case C-509/17 Plessers, EU:C:2019:424, para 52.

28 Ex plurimis, TMD Friction (n 27) para 50; but see also Case C-344/18 ISS Facility Services,
EU:C:2020:239, para 26; Case C-336/15 Unionen, EU:C:2017:276, para 19 and also Case C-328/13
Osterreichischer Gewerkschaftsbund, EU:C:2014:2197, para 29.
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some common rules on how to safeguard employees is not absolute but must, instead,
be reconciled with the need to make the transfer operational.

This tension between workers’ protection and the efficiency of the transfer process
represents the structural rationale of the Directive and explains its positioning at the
crossroads between labour and market integration. In a nutshell, the Directive recog-
nises three main kinds of rights for the employees affected by the transfer. Firstly, Ar-
ticle 3 stipulates that the employees have the right to be taken over by the new employer
without any change to their existing terms and conditions of employment. Secondly,
Article 4 provides that the transfer shall not per se constitute a ground for dismissal
unless there is ‘an economic, technical or organisational reason entailing changes in the
work-force’. Lastly, Article 7 states that the employees’ representatives must be in-
formed and consulted when the transfer is to take place. However, no further specifica-
tion is provided as regards the entitlements in question nor are any remedies envisaged
in case such entitlements are diminished. This is no mistake but, rather, a deliberate
choice not to overburden the transferee while the domestic lawmakers are ultimately
entrusted with the problematic task of giving substantive content to these provisions.

The objective of preserving business’ interests is also valued in the caselaw,
which tends to emphasise that the transferee must be placed ‘in a position to make
the adjustments and changes necessary to carry on its operations’.** Alemo-Herron®'
is perhaps the most paradigmatic case. Pivoting on the freedom to conduct business
under Article 16 of the Charter of Fundamental Rights (CFR), the Court favoured
the U.K. transferee company against the workers’ claim that a contractual clause
deferring to collective agreements should be interpreted dynamically, thereby allow-
ing the incorporation of rules from collective agreements concluded after the trans-
fer. Beyond the Court’s approach, this case illustrates the uncertainties surrounding
the scope of the guarantees afforded by this legislation. While this is manifestly det-
rimental from the workers’ perspective, such a design may reflect a deliberate choice
to avoid drafting a text that is too precise and specific with regard to the rights that
may be derived therefrom.*

29 In this respect, see ] McMullen, ‘Some Problems and Themes in the Application in Member States
of Directive 2001/23/EC on Transfer of Undertakings’ (2007) 23 The International Journal of
Comparative Labour Law and Industrial Relations 335. See also B Hepple, ‘Report for the Commission
of the European Communities Directorate-General Employment, Industrial Relations and Social Affairs-
Main shortcomings and proposals for revision of Council Directive 77/187/EEC’, December 1990.

OUnionen (n 28) para 19 and Osterreichischer Gewerkschaftsbund (n 28) para 29. Moreover, in
Plessers the Court interpreted broadly the exceptions to the prohibition of dismissal laid down in Article
4(1). Plessers (n 27) para 53.

31 Case C-426/11 Alemo-Herron, EU:C:2013:521.

32 This echoes the discussion on the direct effect accorded to the right to paid annual leave. For further
analysis, see, inter alia, and in chronological order V Salese (n 9) and the bibliography thereof; L
Cecchetti, ‘Unravelling horizontal direct effect in EU law: the case of the fundamental right to paid annual
leave between “myth” and “practice” (2023) 42 Yearbook of European Law 42; F Costamagna, Diritti
fondamentali e rapporti tra privati nell ordinamento dell’Unione europea (Giappichelli 2022) in
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A very similar market-oriented approach also informed the adoption of Directive
98/59 on collective redundancies.* Firstly conceived at the impulse of the 1974 Social
Action Programme, Directive 98/59/EC has undergone various amendments across its
long life,** none of which has altered the original legal basis. Unlike Directive 2001/23,
this legislation potentially tackles two specific labour rights, namely the workers’ right
to information and consultation and the right to protection against unjustified dismis-
sal. In particular, with the view to establishing minimum?? procedural requirements for
the enactment of collective redundancies, the Directive lays down an array of obliga-
tions addressed to employers. Two main obligations stand out: first, the employer con-
templating collective redundancies is required to begin consultations with the workers’
representatives®; second, the employer must provide prior notification to the compe-
tent public authority, and the projected collective redundancies cannot take effect ear-
lier than thirty days after this notification.>’ From an ex ante perspective, the consulta-
tion with the workers’ representatives is aimed at preventing the termination of the
employment contracts or at least at reducing the number of workers affected.*® In case
the consultation does not succeed, the notification is intended to enable the public au-
thority to check on the characteristics of the redundancy.*

particular at 126; E Frantziou, ‘(Most of) the Charter of Fundamental Rights is Horizontally Applicable:
ECJ 6 November 2018, Joined Cases C-569/16 and C-570/16, Bauer et al’ (2019) 15 European
Constitutional Law Review 306; E Muir, ‘The Horizontal Effects of Charter Rights Given Expression to
in EU Legislation, from Mangold to Bauer’ (2019) 12 Review of European Administative Law 185; R
Palladino, ‘Diritti, principi ed effetto diretto orizzontale delle disposizioni (in materia sociale) della Carta
dei diritti fondamentali dell’Unione europea’ (2019) I/ diritto dell’Unione europea 175; M Condinanzi,
‘Le direttive in materia sociale e la Carta dei diritti fondamentali dell’Unione europea: un dialogo tra fonti
per dilatare e razionalizzare (?) gli orizzonti sull’effetto diretto. Il caso della giurisprudenza “sulle ferie™’
(2019) 10 Federalismi.it; LS Rossi, ‘La relazione fra Carta dei diritti fondamentali dell’Unione europea e
direttive nelle controversie orizzontali’ (2019) 10 Federalismi.it; D Gallo, L efficacia diretta del diritto
dell’Unione europea negli ordinamenti nazionali. Evoluzione di una dottrina ancora controversa (Giuftré
2018) in particular at 275; MA Panasci, ‘The Right to Paid Annual Leave as an EU Fundamental Social
Right. Comment on Bauer et al.’ (2018) 26 Maastricht Journal of European and Comparative Law 441.

33 Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member
States relating to collective redundancies.

34 The first directive on collective redundancies was adopted right in the aftermath of the 1975
Paris Summit on the basis of then Article 100 TEEC. The original text underwent some major changes
in 1992 and was subsequently consolidated in 1998 into the version that remains in force today.

35 Same as for Directive 2001/23, Art 8, also Art 5 CRD provides the typical minimum
harmonisation reminder reading that ‘the Directive shall not affect the right of Member States to apply
or to introduce laws, regulations or administrative provisions which are more favourable to workers or
to promote or to allow the application of collective agreements more favourable to workers’.

36 Directive 98/59 (n 33) Art 2(1).

37 Tbid Art 3.

38 Case C-134/22 MO, EU:C:2023:567, para 29. As for the rationale of the information and
consultation duties with the workers’ representatives, see also paras 30-31.

3 Ibid para 32: ‘the reasons for the projected redundancies, the number and categories of workers
to be made redundant, the number and the categories of workers normally employed, the period over
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Besides the procedural obligations, no substantive limit is provided to prevent
the employer from enacting a collective dismissal, nor is any sanction established in
case of breach of the procedural rules. According to the Court, indeed, ‘the means of
protection to be afforded to a worker who has been unlawfully dismissed as part of
a collective redundancy [...] are manifestly unrelated to the notification and consul-
tation obligation arising from Directive 98/59°.4

In line with this approach, it has also been repeatedly held that ‘the objective of
the directive is not only to afford greater protection to workers in the event of col-
lective redundancies, but also [...] fo harmonise the costs which such protective rules
entail for EU undertakings (emphasis added)’.*' AGET Iraklis* best illustrates a
reading of this legislation as one primarily oriented towards the benefit of the under-
takings. Significantly, following a well-settled interpretative scheme, the Greek leg-
islation implementing the Directive on collective redundancies was examined
against the freedom of establishment guaranteed by Article 49 TFEU.* This led to
find that the prior authorisation mechanism involving the Greek authorities failed to
comply with the principle of proportionality laid down in Article 52(1) of the Charter
and, therefore, with Article 16 thereof.**

The parallel history of Directive 2001/23 and Directive 98/59 reveals striking
similarities which, starting from the choice of legal basis, have shaped these instru-
ments since their inception. The first point of convergence lies in the fact that both

which the projected redundancies are to be effected, and the criteria proposed for the selection of the
workers to be made redundant’.

40 Ex multis, Case C-652/19 Consulmarketing, EU:C:2021:208, para 42 and Case C-32/20 Balga,
EU:C:2020:441, para 32.

41 Ex plurimis, Case C-80/14 USDAW and Wilson, EU:C:2015:291, para 62; Case C-182/13 Lyttle
and Others, EU:C:2015:317, para 43; Case C-385/05, Confédération générale du travail,
EU:C:2007:37, para 43; Case C-55/02 Commission v Portugal, EU:C:2004:605, para 48.

42 Case C-201/15 AGET Iraklis, EU:C:2016:972.

43 As for some examples of how the fundamental freedoms are balanced against fundamental rights
and of the traditional conflict-setting techniques see, ex plurimis, C Barnard, ‘The Protection of
Fundamental Social Rights in Europe after Lisbon: a Question of Conflicts of Interests’ in S de Vries,
U Bernitz and S Weatherill (eds.), The Protection of Fundamental Rights in the EU After Lisbon (Hart
Publishing 2013) 27; V Trstenjak and E Beysen, ‘The Growing Overlap of Fundamental Freedoms and
Fundamental Rights in the Case-Law of the CJEU’ (2013) 38 European Law Review 293; N de Boer,
‘Fundamental Rights and the EU Internal Market: Just how Fundamental are the EU Treaty Freedoms?
A Normative Enquiry Based on John Rawl’s Political Philosophy?’ (2013) 9 Utrecht Law Review 148;
S de Vries, ‘The Protection of Fundamental Rights within Europe’s Internal Marker after Lisbon — An
Endeavour for More Harmony”’ in S de Vries, U Bernitz and S Weatherill (eds.), The Protection of
Fundamental Rights in the EU after Lisbon (Hart Publishing 2013) 59; S Garben, ‘The ‘Fundamental
Freedoms’ and (Other) Fundamental Rights: Towards an Integrated Democratic Interpretation
Framework’ in S Garben and I Govaere (eds.), The Internal Market 2.0 (Hart Publishing 2021) 335.

4 AGET Iraklis (n 42) para 103. For a more comprehensive analysis of this judgment cf. M
Markakis, ‘Can Governments Control Mass Layoffs by Employers? Economic Freedoms vs Labour
Rights in Case C-201/15 AGET Iraklis’ (2017) 13 European Constitutional Law Review 724.
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regulate employment standards in response to a pathological situation within the un-
dertaking i.e., a corporate transformation that, precisely because it affects the func-
tioning of the internal market, provides a sound justification for recourse to that legal
basis. The second point of convergence is that, despite the amendments introduced
to both texts between the late 1990s and the early 2000s, the legislature chose in both
cases to retain the original legal basis. This is not a minor fact, especially if compared
to another example — Directive 2008/94 on the protection of employees in the event
of employer insolvency® — which, following the 2008 reform, was explicitly relo-
cated under the social policy heading. The history of Directive 2008/94 shows that,
in theory, both the rules on the transfer of undertakings and those on collective re-
dundancies could have been framed under the social policy framework. For instance,
drawing from the redefinition of the scope of the internal market legal basis follow-
ing the first Tobacco ruling in which Directive 98/43/EC was annulled,*® Syrpis ex-
plicitly argued for a reconfiguration of collective redundancy law under the social
policy framework.*” That option, however, was ultimately set aside, and today it is
even less likely to materialise. Yet, beyond the question of alternative legal bases —
or more precisely, specific competences — assessing the appropriateness of the cho-
sen legal basis requires consideration of the deeper rationale that led the legislature
to regulate these matters in this way and to reaffirm that choice across subsequent
revisions. The explanation, perhaps obvious, lies in the fact that some aspects of
labour policies form an integral part of internal market considerations, and that the
approximation of national regimes is functionally connected to the free movement
of undertakings and workers. Given this underlying rationale, moving this body of
law under the social policy heading would not per se be able to enhance its social
dimension, except nominally. This is all the more evident considering that Article
151 TFEU, at the outset of Title X, emphasises that the Union’s social action must
operate in synergy with the internal market policies.

Nevertheless, with a view to improving the protections of the employees affected
by these corporate changes, nothing would prevent a parallel intervention under the
social policy competence from complementing the protective ambitions outlined by

4 Directive 2008/94/EC of the European Parliament and of the Council of 22 October 2008 on the
protection of employees in the event of the insolvency of their employer (Codified version).

46 Germany v European Parliament and Council (n 23), namely case C-376/98. The Court found
that Directive 98/43/EC, being concerned with the advertising and sponsorship of tobacco, was
fundamentally oriented towards the safeguarding of public health. Consequently, the Court reasoned
that the Directive did not primarily serve the objectives of realising the internal market project and
could not legitimately derive its legal basis from what was then Article 95 TEC.

47 P Syrpis, ‘Smoke Without Fire: The Social Policy Agenda and the Internal Market® (2001) 30
Industrial Law Journal 271. Syrpis claimed that the Directive did not meet the condition for utilising
the internal market legal basis. In particular, as merely laying down minimum standards, in Syrpis’
view the Directive cannot be regarded as capable of remedying the divergences between national laws
on collective redundancies affecting the functioning of the internal market.
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these directives. For instance, as regards collective redundancies, one could envisage
the adoption, under Article 153(2)(d) TFEU (‘conditions of employment when the
contract is terminated’), of some substantive rules applicable once the (collective)
dismissal has taken place in spite of/in light of the procedural guarantees laid down
under Directive 98/59. Yet, even such a scenario is currently rather unlikely. This is
because dismissals remain among the most sensitive areas of EU labour law, where
agreement is particularly difficult to achieve. But this is even more so because Arti-
cle 153 TFEU still requires unanimity in the Council for this subject matter. * Indeed,
while secondary legislation based on Article 153 TFEU has so far primarily ad-
dressed working conditions,* legislative action is still lacking in those areas where
unanimity is required.

3. Between free movement of services and workers: the EU regime on posted
workers

Grounded on the free movement legal bases under Articles 53(1) and 62 TFEU
which also belong to the internal market legal framework, Directive 96/71/EC con-
cerning the posting of workers (PWD)>’ addresses the situation arising when an em-
ployer based in one Member State sends (or ‘posts’) its workers to another Member
State, so-called host State, to provide services there. Under such circumstance a cru-
cial question arises regarding which labour standards should be applicable to posted
workers: those of the State where the posting employer is based or those in place
where the working performance is carried out?”' Combining elements of free move-
ment and private international law,>* the PWD provides a response to this dilemma
laying down an obligation to apply some of the labour standards in force in the host
Member State also to posted workers. Crucially, the PWD does in no way affect the

48 Pursuant to Article 153(2) TFEU unanimity in the Council applies to the fields referred to in
paragraph 1(c), (d), (f) and (g) thereof concerning, respectively, ‘social security and social protection of
workers’, ‘protection of workers where their employment contract is terminated’, ‘representation and
collective defence of the interests of workers and employers, including co-determination, subject to
paragraph 5’ and ‘conditions of employment for third-country nationals legally residing in Union territory’.

4 See for instance the legislation mentioned above (n 4).

0 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the provision of services as amended by
Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services.

5! The intersection between free movement and labour rights is thoroughly addressed in, ex
plurimis H Verschueren, ‘The European Internal Market and the Competition Between Workers’ (2015)
6 European Labour Law Journal 135; C Kilpatrick, ‘Internal Market Architecture and Accommodation
of Labour Rights: As Good As It Gets?” (EUI Working Paper LAW 2011/04) at cadmus.eui.eu. As for
the specific risks of posting, see S Robin—Olivier, ‘Posting of Workers in the European Union: An
Exploitative Labour System’ (2022) 1 European Law Open 679.

2 E Kolehmainen, ‘The Directive Concerning the Posting of Workers: Synchronization of the
Functions of National Legal Systems’ (1998) 20 Comparative Labor Law and Policy Journal 71.


https://cadmus.eui.eu/server/api/core/bitstreams/f8b9b4a1-ab42-5bfe-b892-32d36a661e8d/content
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domestic labour regulations substantively; it merely establishes a criterion for deter-
mining the applicable legal regime in cross-border posting situations. In other words,
rather than setting standards, the PWD sets the criteria for their application. The gen-
esis of this approach lies in the legal dispute between a Portuguese construction firm
and the French immigration authorities, culminating in the ECJ’s seminal judgment
in Rush Portuguesa.” The Court articulated a crucial principle, stating that ‘Com-
munity law does not preclude the Member States from extending their legislation, or
collective labour agreements entered into by both sides of industry, to any person
who is employed, even temporarily, within their territory, irrespective of the Member
State in which the employer is established’.>* In that case, considering the transi-
tional arrangements applicable to Portugal following its accession,>® and with a view
to enhancing the application of Union law, the Court identified the phenomenon of
the posting of workers as a direct corollary of the freedom to provide services. Alt-
hough stemming from a contingent set of circumstances, this judicial approach was
later mirrored in secondary law, which crystallised the principle that the posting of
workers constitutes a specific manifestation of the freedom to provide services.*®
Although the Directive underwent a major revision in 2018, its original 1996
architecture was largely preserved. The final text of the amending Directive — Di-
rective 2018/957°7 — while overall strengthening the safeguards for posted workers,
retained the same legal bases as the original instrument. Article 53(1) TFEU on the
freedom of establishment empowers the Union to adopt directives for ‘the coordina-
tion of the provisions laid down by law, regulation or administrative action in Mem-
ber States’ and Article 62 TFEU extends this power to the legislation on free move-
ment of services.>® Notably, departing from the harmonising power conferred by Ar-

33 Case C-113/89 Rush Portuguesa, EU:C:1990:142.

34 Ibid para 18.

35 The historical context of the dispute corresponds to the enlargement of the EEC to Portugal and
Spain in a moment when the accession agreement provided a transitional phase suspending the
operation of the rules on free movement of workers until 1993. Due to this asymmetric operation of EU
law, the French authorities sought to restrict the activity of the Portuguese undertaking by imposing the
recruitment of the workers in situ or, alternatively, requiring the Portuguese workers themselves to
obtain a work permit from the French authorities.

56 See M de Vos, ‘Free Movement of Workers, Free Movement of Services and the Posted Workers
Directive: A Bermuda Triangle for National Labour Standards?’ (2006) 7 ERA Forum 356. Referring
to the Court’s reasoning in Rush Portuguesa, De Vos argues that the Posted Workers Directive has
‘essentially turned a possibility into a duty’.

57 Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018
amending Directive 96/71/EC concerning the posting of workers in the framework of the provision of
services.

38 Article 53(1) TFEU now provides that the ordinary legislative procedure shall apply for the
Council and the Parliament to issue directives aimed at, inter alia, ‘the coordination of the provisions
laid down by law, regulation or administrative action in Member States concerning the taking-up and
pursuit of activities and self-employed persons’. Article 62 TFEU (on services) expressly states that the
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ticle 115 TFEU seen above, Article 53(1) TFEU introduces two new concepts: ‘mu-
tual recognition’ through ‘coordination’ which together delineate a different norma-
tive technique.”

Against these legal foundations, and yet inspired by the approach proposed in
Rush Portuguesa, the core device of the PWD is found in Article 3(1) thereof estab-
lishing that, irrespective of the law governing the employment relationship, on the
basis of equality of treatment, workers who are posted to the territory of a Member
State different from that where their employer is established must be covered by a
given set of ‘terms and conditions of employment’ as laid down in the host Member
State. The next part of Article 3(1) identifies an exhaustive list of terms and condi-
tions of work and employment ranging from maximum working time and remuner-
ation to equality between men and women. Following the critics spreading in re-
sponse to the so-called Laval quartet® the amendments to the Directive finally
agreed in 2018 have overall improved the regime applicable to posted workers above
all, by adding the express provision of the principle of equal treatment with local

rules under Articles 51-54 TFEU (concerning the freedom of establishment) apply as well to the matters
related to services. This entails that, as it was for the PWD, directives based on Article 53(1) TFEU can
be adopted also for removing the restrictions on the provision of cross-border services. At the time of
the adoption of the original PWD the legal bases were numbered as Articles 57(2) and 66 TEC. On the
scope of these legal bases, cf. Case C-233/94 Germany v Parliament and Council, EU:C:1997:231, in
particular para 17.

% Due to the characteristics of the legal basis, it is suggested to regard the PWD as a ‘functional
alternative to harmonisation’ cf. E Kolehmainen (n 52). Similarly, cf. C Barnard, ‘Social Policy and the
Shifting Sands of the Constitutional Order: The Case of Posted Workers’ in A Arnull, C Barnard, M
Dougan and E Spaventa (eds.), 4 Constitutional Order of States? Essays in EU Law in Honour of Alan
Dashwood (Hart Publishing 2011) 321. Barnard holds that ‘the PWD is not a standard harmonisation
measure’ where, instead, ‘it aims to co-ordinate the legislation [...] of the Member States. The same
view emerges in some caselaw see, for instance, Case C-396/13 Sdhkdalojen ammattiliitto ry,
EU:C:2015:86, para 31: ‘Directive 96/71 has not harmonised the material content of those mandatory
rules for minimum protection, even though it provides certain information concerning that content’.

% A Koukiadaki, ‘The Far-Reaching Implications of the Laval Quartet: The Case of the UK Living
Wage’ (2015) 43 Industrial Law Journal 91. This expression identifies a set of rulings, Laval (Case C-
341/05 Laval, EU:C:2007:809), Riiffert (Case C-346/06 Riiffert, EU:C:2008:189), Commission v
Luxembourg (Case C-319/06 Commission v Luxembourg, EU:C:2008:350) and Viking (Case C-438/05
Viking, EU:C:2007:772). These cases, due to the detrimental impact on labour rights within the cross-
border provision of services, had given rise to an intense political and judicial debate which contributed
to lead to the PWD reform. Among the copious literature, see C Barnard, ‘The Calm After the Storm:
Time to Reflect on EU (Labour) Law Scholarship Following the Decisions in Viking and Laval’, in A
Bogg, C. Costello and ACL Davies (eds.), Research Handbook on EU Labour Law (Edward Elgar
2016) 337; C Kilpatrick, ‘Laval’s Regulatory Conundrum: Collective Standard-setting and the Court’s
new Approach to Posted Workers’ (2009) 34 European Law Review 844; P Syrpis and T Novitz,
‘Economic and Social Rights in Conflict: Political and Judicial Approaches to their Reconciliation’
(2009) 34 European Law Review 411; ACL Davies, ‘One Step Forward, Two Steps Back? The Viking
and Laval Cases in the ECJ’ (2008) 37 Industrial Law Journal 126; V Hatzopoulos, ‘Actively Talking
to Each Other: The Court and Political Institutions’ in M Dawson, B de Witte and E Muir (eds), Judicial
Activism at the European Court of Justice (Edward Elgar 2013) 102, in particular at 121.
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workers to paragraph 1 which now reads ‘Member States shall ensure [...] that un-
dertakings as referred to in Article 1(1) guarantee, on the basis of equality of treat-
ment, workers who are posted to their territory the terms and conditions of employ-
ment covering the following matters [...] (emphasis added)’. Despite the strong op-
position including the yellow card invoked by national parliaments pursuant to Pro-
tocol No. 2,%! even the most relevant reforms have been maintained.

61 The proposal was finalised in March 2016. Subsequently, as part of the early warning procedure
under Protocol No. 2, the reactions of the national parliaments highlighted divergent domestic interests.
For instance, while the French parliament criticised the proposal for not adequately protecting the
equality of treatment for posted workers, parliaments from Central and Eastern European Member
States fought the proposal on the grounds that equal pay rights would harm competitiveness. By May
10, 2016 fourteen chambers from eleven Member States (including ten from Central and Eastern
Europe and Denmark) invoked the subsidiarity mechanism triggering a ‘yellow card’. The primary
concerns focused on the provisions of the PWD related to pay, which were deemed incompatible with
the single market for being aimed at eliminating pay rate differences which was regarded as a legitimate
competitive advantage for service providers. cf. A Eriksson, ‘EU Shown Yellow Card on Workers’
Pay, in EU Observer’ (EU Observer 10 May 2016) at euobserver.com. On July 30%, 2016, the European
Commission published a Communication which concluded that the proposed revision of the PWD did
not breach the subsidiarity principle and, therefore, decided to maintain the proposal without even
amending it. For an insight the perspective of Eastern countries see Z Rasnaca, ‘Identifying the
(dis)placement of ‘new’ Member State Social Interests in the Posting of Workers: the Case Of Latvia’
(2018) 14 European Constitutional Law Review 131. See also D Fromage and V Kreilinger, ‘National
Parliaments’ Third Yellow Card and the Struggle over the Revision of the Posted Workers Directive’
(2017) 10 European Journal of Legal Studies 125.

92 Among the various significant amendments to Article 3(1) PWD which fall outside the scope of
the present analysis, some deserve closer inspection. The newly added paragraph 1(a) in Article 3
establishes a conflict-of-law rule for cases where the actual posting duration exceeds twelve months (or
eighteen months in justifiable cases). Under this circumstance, besides the list of terms and conditions
under Article 3(1), all the employment and working conditions of the host State are to be guaranteed to
posted workers. When discussing the conditions based on the length of the posting, see Case C-165/98
Mazzoleni, EU:C:2001:162 where the Court first introduced the need to approach postings based on
their length and typology. In brief, the Court’s conclusion at the time was that only short-term postings
could invoke the freedom to provide services to circumvent the application of the host Member State’s
social standards. Based on this view, a contrario, the new version of the Directive upholds that the
longer is the posting the more extensive must be the range of terms and conditions applicable to
workers. Second, the new PWD provides that the employer must reimburse the costs of board and
lodging as well as travel expenditure faced by the workers (Article 3(7) PWD). Last, an amendment
affected Article 3(8) PWD as regards the source-based limitation of the scope of application of the
PWD. Pursuant to the previous system, the terms and conditions applicable to posted workers could
stem from national collective agreements only insofar as they had been declared universally applicable
according to Article 3(8) PWD. The new version extends the operation of collective agreements to some
circumstances even in the absence of a declaration of their universal applicability. For a more in-depth
comment on the revision see, ex plurimis, F Costamagna, ‘Regulatory Competition in the Social
Domain and the Revision of the Posted Workers Directive in S Borelli and A Guazzarotti (eds), Labour
Mobility and Transnational Solidarity in the European Union (Jovene 2019) 83; R Zahn, ‘Revision of
the Posted Workers Directive: A Europeanisation Perspective’ (2017) 19 Cambridge Yearbook of
European Legal Studies 187; R Zimmer, ‘The Revision of the Posting of Workers Directive and its
Impact on National Law’ in J Kubera and T Morozowski (eds.), 4 ‘Social Turn’ in the European Union?
New Trends and Ideas about Social Convergence in Europe (Routledge 2020) 92.
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As the lengthy list of working conditions mentioned under Article 3(1) PWD
illustrates, free movement legal bases offer an additional avenue for a targeted and
nuanced interference of EU law in social policy matters hidden behind the fagade of
promoting regulatory competition. In fact, in reaction to the socialising effect of the
PWD realised by the 2018 reform, Hungary and Poland — both countries marked by
significant outward labour mobility — filed an action for annulment against the
amending Directive 2018/957 where, inter alia, they challenged the appropriateness
of Articles 53(1) and 62 TFEU as the legal bases for the reform of the PWD regime.*
This stance partly echoed that of the European Parliament which, during the legisla-
tive procedure, had voiced similar concerns and advocated the addition of Article
153 TFEU as a legal basis alongside the provisions on the freedom to provide ser-
vices. The applicants’ aim, however, was not to have the measure reclassified under
the social policy legal basis, but rather to have it cancelled. Indeed, as labour-export-
ing countries, they had a clear interest in preserving the competitive advantage de-
riving from comparatively lower domestic labour standards which was threatened by
the more protective approach of the revised PWD.

In line with the outcome of the legislative process,* the Court rejected the argu-
ment brought by Hungary that Article 153 TFEU would constitute a more specific
legal basis. According to the Court, Article 153 TFEU concerns solely the protection
of workers and not the freedom to provide services.® In this regard the Court further
noted that neither of the legal bases contained in Article 153(2) TFEU could serve
as an appropriate foundation for the Directive, given that the measure aims to coor-
dinate — rather than harmonise — employment rules.®® Even the action filed by Poland
was dismissed. When addressing the claim concerning the legal basis, the Court ba-
sically found that the enhancement of posted workers’ rights — which lies at the heart
of the amending directive — does not alter the equilibrium established by the original
version of the PWD. Starting from the premise that ‘the EU legislature cannot be
denied the possibility of adapting that act to any change in circumstances or advances
in knowledge®”” the Court found that restructuring the PWD to give it a more social
character does in no way affect its legal basis. In doing so and acknowledging the
coexistence of goals of different kind — i.e., the freedom to provide transnational

63 Case C-626/18 Poland v European Parliament and Council, EU:C:2020:1000 and also Case C-
620/18 Hungary v European Parliament and Council, EU:C:2020:1001.

% As for the reasons, it has been reported that the Legal Services of both the Parliament and the
Council opposed the proposal for a dual legal basis arguing that the constraint of minimum
harmonisation under Article 153 TFEU was incompatible with the substance of the PWD. On this, see
A Lubow and AK Schmidt, ‘A hidden champion? The European Court of Justice as an agenda-setter in
the case of posted workers’ (2019) Public Administration 321.

95 Hungary v European Parliament and Council (n 63) para 65.

% Ibid paras 67-68.

7 Poland v European Parliament and Council (n 63) paras 46 and 66. Also Hungary v European
Parliament and Council (n 63) paras 41, 61, 64.
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services, fair competition and the protection of workers — the Court placed emphasis
on some ‘overarching objectives of the European Union’ of a social kind.*® In the
Court’s view, their inclusion within the legal framework based on free movement is
not only appropriate but also mandated by Article 9 TFEU which ranks ‘the promo-
tion of a high level of employment’ and ‘the guarantee of adequate social protection’
among the goals to which the EU institutions must align with in their activities.
Building upon previous caselaw,® this judgment lends visibility on the social main-
streaming implicitly recognising its potential to transform a set of rules originally
conceived for free movement into a genuine protective device for workers.

All in all, in Poland v European Parliament and Council, Articles 53(1) and 62
TFEU as legal bases of the PWD have withstood the Court’s scrutiny, allowing a
more general conclusion to be drawn: the multifaceted nature of a piece of legislation
must not necessarily be articulated nor reflected in its legal foundations. Although in
different terms the same rationale emerges in Hungary v European Parliament and
Council: ‘in relation to the free movement of goods, persons, services and capital the
measures adopted by the EU legislature, whether measures for the harmonisation of
legislation of the Member States or measures for the coordination of that legislation,
not only have the objective of facilitating the exercise of one of those freedoms, but
also seek to ensure, when necessary, the protection of other fundamental interests
recognised by the Union which may be affected by that freedom’.”® Despite these
assists from the Court and the exclusion of the social policy competence, the fact
remains that, as the Laval quartet vividly demonstrates, the PWD has been inter-
preted so far in a manner hardly sympathetic to workers’ entitlements.

Yet, the decision to situate posted workers within the framework of cross-border
service provision and, thus, the choice of the PWD’s legal foundations, has also been
questioned by scholars concerned about its limited capacity to ensure fair cross-bor-
der competition and the effective protection of workers’ rights. Unlike the objections
raised by Hungary and Poland, these critiques are not driven by hostility toward the
protective devices established in the Directive, but rather focus on the inoperability
of the prohibition of nationality-based discrimination in relation to pay and working

8 Poland v European Parliament and Council paras 46, 47, 51.

% There are a few cases where the Court has acknowledged the labour-related aspects of Article 9
TFEU. See Case C-511/19 Olympiko Athlitiko Kentro Athinon, EU:C:2021:274, para 39 and also AGET
Iraklis (n 42) para 78. The potential of the mainstreaming clauses on EU legislation has been
extensively discussed, cf. S de Vries, R de Jager, ‘Between Hope and Fear: The Creation of a More
Inclusive EU Single Market Through Art. 9 TFEU’ (2022) 7 European Papers 1405; P Vielle, ‘How
the Horizontal Social Clause Can Be Made to Work: The Lessons of Gender Mainstreaming’ in N
Brunn, K Lorcher and I Schomann (eds.), The Lisbon Treaty and Social Europe (Hart Publishing 2012)
105; E Psychogiopoulou, ‘The Horizontal Clauses of Arts 8—13 TFEU Through the Lens of the Court
of Justice’ (2022) 7 European Papers 1357; ME Bartoloni, ‘The EU Social Integration Clause in a
Legal Perspective’ (2018) 10 ltalian Journal of Public Law 97.

Y Hungary v European Parliament and Council (n 63) para 105.
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conditions prescribed within the framework of the free movement of workers.”’
Among others, already in 1997, Paul Davies had argued that anchoring the PWD to
free movement of workers would have been a more fitting choice for a set of provi-
sions ultimately aimed at preserving the labour regimes of the host States.” Accord-
ingly, Garben and Ales are aligned with the view that posted workers have unfortu-
nately been excluded from the provision of work and that such mistake was borne
out of the intent to find a solution to the limitation on work-related matters in force
while the accession of Portugal was pending.”® Indeed, the Rush Portuguesa ap-
proach building upon the freedom of services was only meant to circumvent the tem-
porary regime applicable to Portugal and, as such, it should have been limited to that
specific circumstance.”

Ultimately, since this paradigm shift has not materialised and the legal bases
have remained unchanged, the rationale that inspired the revision of the PWD may
nonetheless help to recalibrate the original conceptual framing of posting through
the prism of the free movement of workers rather than that of services. As the Court
suggested in response to the applications filed by Hungary and Poland, it should be
possible, at least to some extent, to disentangle the legal architecture from its sub-
stantive rationale: the protection of workers lies at the core of EU law and policy,

71 Cf. Article 45 TFEU. The more detailed rules on free movement of workers within the EU are now
set in Regulation (EU) No. 492/2011 of the European Parliament and of the Council of 5 April 2011 on
freedom of movement for workers within the Union, in particular Art 7. On this point, see H Verschueren,
‘Cross-Border Workers in the European Internal Market: Trojan Horses for Member States Labour and Social
Security Law?’ (2008) 2 International Journal of Comparative Labour Law and Industrial Relations 171.

72 P Davies, ‘Posted Workers: Single Market or Protection of National Labour Systems?” (1997)
34 Common Market Law Review 571. Davies characterises the choice of the free movement of services
as the legal basis for the PWD as a paradox. He compares the situation of posted workers with the free
movement of goods and with services provided without posting. Focusing on the provisions concerning
posted workers’ pay, he argues that the PWD’s approach could not be justified by the objective of
ensuring fair competition. In this regard, he stresses that Member States are not allowed to restrict the
import of goods or services from countries where wages are lower. Accordingly, in his view, the attempt
to guarantee fair competition by imposing host-State labour standards on posted workers misconceives
how competition functions within the internal market. He adds that, indeed, higher labour costs do not
necessarily discourage imports either, because what ultimately matters is the labour cost per unit of
output: highly paid but highly productive workers may produce goods or services more cheaply than
lower-paid but less efficient workers. From this reasoning, Davies concluded that fair competition goals
could not be achieved through the PWD. He therefore proposed Article 48 TEC (now Article 45 TFEU),
on the free movement of workers, as a more appropriate legal basis for the posting regime, anchoring
it to workers’ mobility rather than to the free movement of services.

73 S Garben, ‘Posted Workers are Persons Too! Posting and the Constitutional Democratic
Question of Fair Mobility in the European Union’ in NN Shuibhne (ed.), Revisiting the Fundamentals
of the Free Movement of Persons in EU Law (Oxford University Press 2023) 87; E Ales, ‘Italy’ in M
Freedland and J Prassl (eds), Viking, Laval and Beyond (Hart Publishing 2015) 187.

74 Portugal acceded in 1986, but the provisions on the free movement of workers did not apply
until 1993, while the provisions on services were not covered by this derogation. The Court, in its 1990
judgment, appears to have opted for the freedom of services’ solution in order to enhance the application
of EU law in the face of this transition period. Cfr fn 55.
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gaining particular significance in the context of cross-border service provision,
where the human labour component forms the substance of the service itself. The
renewed PWD is to be regarded as an instrument regulating a specific aspect of cross-
border service provision, namely the phenomenon of posting, with a view to ensuring
that workers are afforded more extensive protection than they were under the previ-
ous regime, within a rebalanced interpretative framework.

4. Third-country nationals’ vis-a-vis social and welfare entitlements under the
EU unorthodox migration competence

The EU competence in the field of migration has also served as a framework for
certain forms of social regulation, particularly through the adoption of minimum
rules concerning the social and welfare entitlements of third-country nationals
(TCNs).” This policy domain belongs to a more recent stage of the integration pro-
ject corresponding to the entry into force of the Treaty of Amsterdam, which first
vested the Union with a comprehensive competence in the field of migration and
asylum.”® As regards the common migration policy, such competence is now refor-
mulated under of Article 79 TFEU granting the Union authority to legislate on both
legal and illegal immigration and to adopt rules concerning the status and rights of
third-country nationals.”” Yet in contrast with the open-ended nature of the internal
market competence, Article 79(2) TFEU is designed as a strictly detailed legal basis
leaving little margin of manoeuvre to the legislator regarding both the forms and the
content of the act. Indeed, it contemplates the adoption of ‘measures’ concerning the
status and the conditions for entry and stay of TCNs pursuant to letter (a) and norms
concerning their rights pursuant to letter (b).

Following the Amsterdam revision, the endeavour to approximate the rights of
third-country nationals with those of the EU citizens was placed at the core of the

75 Cf. S Iglesias—Sanchez, ‘Fundamental Rights Protection for Third Country Nationals and
Citizens of the Union: Principles for Enhancing Coherence’ (2013) 15 European Journal of Migration
and Law 137 holding that migration law as having the function ‘to regulate the entry and status, and,
therefore, to establish lines of differentiation between individuals’.

76 For a deeper insight on the implications of the Amsterdam Treaty in the field of migration and
asylum see, ex plurimis, K Hailbronner, ‘European Immigration and Asylum Law under the Amsterdam
Treaty’ (1998) 35 Common Market Law Review 1047 and G Simpson, ‘Asylum and Immigration in the
European Union after the Treaty of Amsterdam’ (1999) 5 European Public Law 91.

77 For a comprehensive overview of the novelties introduced by the Lisbon Treaty, ex plurimis, see
S Amadeo, F Spitaleri, I/ diritto dell’immigrazione e dell asilo dell’Unione Europea. Controllo delle
frontiere, Protezione internazionale, Immigrazione regolare, Rimpatri, Relazioni esterne (Giappichelli
2019) in particular at 1-12; A Adinolfi, ‘La “politica comune dell’immigrazione” a cinque anni dal
Trattato di Lisbona: linee di sviluppo e questioni aperte’ in S Amadeo and F Spitaleri (eds.), Le garanzie
fondamentali dell'immigrato in Europa (Giappichelli 2015) 3; A Adinolfi, ‘La politica
dell’immigrazione dell’Unione europea dopo il Trattato di Lisbona’ (2011) 2 Rassegna di diritto
pubblico europeo 13; S Peers, ‘EU Immigration and Asylum Competence and Decision Making after
the Treaty of Lisbon’ (2008) 10 European Journal of Migration and Law 219.
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Conclusions of the European Council meeting held in Tampere in 1999. The harsh
debate on how to approach the integration of TCNs® has resulted in a highly frag-
mented legal framework where the Member States keep retaining a crucial power to
define the scope of the social and economic protection afforded to TCNs. The recur-
rent pattern of the legal framework resulting therefrom’ consists in the use of iso-
lated equal treatment clauses pursuant to which TCNs are entitled to be treated
equally with the nationals of the Member State where they reside as regards a range
of economic and social entitlements.

Among the multiple ambitious options that were discussed for delivering the
Tampere mandate® and to ensure fair treatment to the TCNs legally residing in the
EU territory®' all the legislation based on Article 79(2)(a) and (b) TFEU replicates
the same pattern: focusing on regulating the recognition of a given status to catego-
ries of TCNs™ each piece of legislation also includes a set of rights regarding, in
particular, working conditions and access to social welfare.™

4.1. Equal treatment and migrant workers: the Tampere model in practice

The very flagship of the Tampere model is Directive 2003/109 on the status of third-
country nationals who qualify as long-term residents® (LTD) regarding whom the

78 In this regard, cf. K Groenendijk, ‘Legal Concepts of Integration in EU Migration Law’ (2004)
6 European Journal of Migration and Law 111.

7 Directive 2003/109/EC of the Council of 25 November 2003 concerning the status of third-
country nationals who are long-term residents.

80 See European Commission, ‘A Community immigration policy’, COM(2000) 757 final, in particular
at 19 discussing civic citizenship as an alternative status to citizenship for third-country nationals where the
core idea was the attribution of rights by virtue of residence rather than nationality. See then the shift towards
national prerogatives and naturalisation prompted by the Commission: European Commission,
‘Immigration, integration and employment’, COM(2003) 336 final, in particular at 30. Ex plurimis, M
Hedemann-Robinson, ‘Third-Country Nationals, European Union Citizenship, and Free Movement of
Persons: A Time for Bridges rather than Divisions’ (1996) 16 Yearbook of European Law 332.

N.B. This discourse is necessarily intertwined with the debate on the extension of the prohibition
of discrimination on the grounds of nationality under Article 18 TFEU to third-country nationals which
cannot be dealt with here. Cf. C Favilli, ‘Article 18 TFEU [Combating Discrimination Based on
Nationality]’ in HJ Blanke and S Mangiameli (eds.), Treaty on the Functioning of the European Union
— A Commentary (Springer 2019) 453.

81 Presidency Conclusions of the European Council, Tampere, 15-16 October 1999, para 18.

82 See E Muir, ‘Enhancing the Protection of Third-Country Nationals against Discrimination: Putting
EU Anti-Discrimination Law to the Test’ (2011) 18 Maastricht Journal of European and Comparative
Law 136 maintaining that in 2011 about 80% of third-country nationals in the Union were covered by an
EU Directive including a list of minimum rights to which they are entitled in the host State.

8 Against this division into categories and the attribution of different sets of rights cf. D McCormack-
George, ‘Equal Treatment of Third-Country Nationals in the European Union: Why Not’ (2019) 21
European Journal of Migration and Law 53 arguing that TCNs should be granted equal treatment on a
general basis ‘as a matter of legal doctrine and international and European human rights law’.

8 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents.
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Tampere European Council fostered a vigorous integration policy starting from the
recognition of ‘a set of uniform rights which are as near as possible to those enjoyed by
EU citizens’.*® For those who qualify as long-term residents,® the Directive lays down
some rights and guarantees. Among these provisions, Article 11 of the Directive estab-
lishes that long-term residents shall enjoy equal treatment with nationals of the host
Member State as regards the access to employment, some aspects of education includ-
ing the recognition of diplomas and other qualifications, social security and social as-
sistance, tax benefits, access to goods and services, housing benefits and, last, freedom
of association and free access to the entire territory of the host Member State.®” Most of
these indents demand its definition to the laws of the Member States. For instance, Ar-
ticle 11(1)(b) refers to the concept of education and vocational training ‘in accordance
with national law’ and, similarly, Article 11(1)(d) mentions social security, social as-
sistance and social protection ‘as defined by national law’.*® Rather than setting uni-
form, minimum, EU standards, these references stipulate that the extent of the equal
treatment provision mostly relies on the laws and practices of the individual Member
States.® To further erode the effectiveness of this provision, the Member States also
retain a significant power to derogate from the obligation to ensure equal treatment.”

85 Presidency Conclusions of the European Council (n 81) para 21. For an insight on the
complicated background of the adoption of this legislation, See S Peers and N Rogers, ‘Long-term
Residents’ in S Peers and N Rogers (eds.), EU Immigration and Asylum Law: Text and Commentary
(Brill 2006) 615 and D Thym, European Migration Law (Oxford University Press 2023) Chapter 15
entitled ‘Integration and settlement’, in particular at 494. See also S Peers, Tmplementing Equality?
The Directive on long-term resident third-country nationals’ (2004) 29 European Law Review 437.

8 Two sets of requirements are provided for the recognition of the long-term residents’ status.
First, a temporal requirement concerning the minimum length of the continuous residence of at least
five years in the territory of a Member State (Article 4); second, a condition concerning the ‘economic
self-sufficiency’ and the possession of sickness’ insurance (Article 5(1)(a) and (b)). Additionally,
Article 5(2) provides the option for national laws to introduce or maintain integration conditions.

87 For a detailed analysis of all the indents under Article 11(1) LTD each by each, cf. L Halleskov,
‘A Fulfilment of the Tampere Objective of Near-Equality’ (2005) 7 European Journal of Migration
and Law 181.

88 See also Article 11(1)(c) LTD mentioning the recognition of professional diplomas, certificates
and other qualifications, ‘in accordance with the relevant national procedures’ and Article 11(1)(h)
mentioning free access to the entire territory of the Member State concerned ‘within the limits provided
for by the national legislation for reasons of security’.

8 K Groenendijk, ‘Security of Residence and Access to Free Movement for Settled Third Country
Nationals under Community Law’ in E Guild and C Harlow (eds), Implementing Amsterdam: Immigration
and Asylum Rights in EC Law (Hart Publishing 2001) 230 maintaining that the Community approach to
third-country nationals ‘tends to produce instruments that are close to the lowest common multiple’.

%0 Directive 2003/109, in particular Arts 11(2), 11(3) and 11(4) provide three different sets of grounds
on which the Member States are allowed to restrict equal treatment. Respectively, paragraph 2 allows the
restriction of equal treatment for most of the areas covered by equality to cases where the registered or
usual place of residence of TCNs lies within the territory of the Member State concerned; paragraph 3
regards both the access to specific work positions reserved to EU or citizens of the European Economic
area and some prerequisites that can be imposed for the equal access to education and training; last,
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The Kamberaj ruling®' partly contradicts this view demonstrating that the risk of frag-
mentation can be mitigated through a comprehensive interpretation of national law
combined with EU law. The Court, inspired by Article 34(3) CFR, held that housing
benefits consisting in a contribution to the payment of the rent for low-income tenants
fall within the notion of ‘core benefits’ pursuant to Article 11(4) LTD and, thus, that
Member States cannot derogate from equal treatment on this point.*

The equality-based model has reached far beyond the LTD and is replicated in
virtually all the legislation stemming from Article 79(2)(a) and (b) TFEU and dealing
with migrant workers.”?

Within this landscape, Directive 2011/98 on the Single Work Permit (SWP)** —
which at the time of writing is about to be repealed by Directive 2024/1233°° — stands
out as one of the most comprehensive instruments, as it targets all third-country national
workers legally residing in a Member State with a few exceptions.”® In addition to the
procedures for the stay and access to employment in the territory of the host State, the
Directive includes also a common set of rights for those who obtain the single work
permit.”” In particular, drawing from the structure of Article 11 LTD, Article 12 SWP

paragraph 4 allows the restriction of equal treatment as regards social benefits and social assistance where,
more precisely, the Member States can limit such duty to the grant of ‘core benefits’.

o1 Case C-571/10 Kamberaj, EU:C:2012:233.

92 Ibid paras 82-92. See also Case C-94/20 Land Oberésterreich, EU:C:2021:477 confirming the
Kamberaj approach to the LTD.

%3 For a comprehensive synthesis of the approach of EU secondary law to migrant workers, see M
Evola, I lavoratori di Stati terzi nel diritto dell’'Unione europea (Giappichelli 2018), in particular
chapter 2.

% Directive (EU) 2011/98 of the European Parliament and of the Council of 13 December 2011 on
a single application procedure for a single permit for third-country nationals to reside and work in the
territory of a Member State and on a common set of rights for third-country workers legally residing in
a Member State.

% Directive (EU) 2014/1233 of the European Parliament and of the Council of 24 April 2024 on a
single application procedure for a single permit for third-country nationals to reside and work in the
territory of a Member State and on a common set of rights for third-country workers legally residing in
a Member State (recast).

% Nonetheless a number of categories are excluded from the addressees of the Directive, such as
third-country nationals family members of EU citizens, posted workers, intra-corporate transferees (see
infra in this section), seasonal workers (see infra in this section), au pairs, asylum seekers, third-country
nationals enjoying temporary or international protection, persons who are long-term residents in
accordance with Directive 2003/109 and self-employed workers (see Directive 2024/1233, Art 3(2)).
Notably in the Impact Assessment Directive 2011/98 was defined ‘a “light” framework directive’
(European Commission, ‘Annex to the Communication from the Commission — Policy Plan on legal
Migration — Impact assessment’, SEC(2005) 1680).

97 The existence of a twofold objective emerges clearly from Article 1 thereof which, similar to
Article 1 LTD, includes in the scope of Directive 2011/98 ‘a single application procedure for issuing a
single permit for third-country nationals’ (a) and also ‘a common set of rights to third-country workers
legally residing in a Member State, irrespective of the purposes for which they were initially admitted
to the territory of that Member State, based on equal treatment with nationals of that Member State’(b).
This structure remains overall unaltered in the recast version under Directive 2024/1233.



24 Valeria Salese

outlines the familiar equality provision covering a rich and detailed list of areas which
largely corresponds to the LTD and that the recast version will further enrich and detail.*®

Despite the clear similarities, some of the indents covered by the SWP equality
clause differ slightly. ® One major difference concerns the very scope of the notion
of social security, which is among the most comprehensive entitlements addressed
therein. In particular, unlike the original LTD — which defers to national law — Article
12(2)(e) SWP refers to the ‘branches of social security’ as defined in Regulation
883/2004.'% Although this distinction may appear minor, it carries significant prac-
tical implications: depending on the applicable legal framework, third-country na-
tionals may qualify either for the benefits provided under the law of the Member
State of residence, or for those determined under EU law through the combined op-
eration of the SWP and Article 3(1) of Regulation 883/2004.'"!

Also, several other directives based on Article 79 TFEU include an isolated equal-
ity clause inspired by the LTD model. Directive 2021/1883, so-called Blue Card Di-
rective'%? similarly provides that Blue Card holders shall enjoy equal treatment in a list
of eight social and economic indents.'® Following the reform completed in 2021,'*

98 N.B. The present work considers the indents of Directive 2011/98.

9 See for instance Directive 2003/109, Art 11(1)(a) ‘access to employment and self-employed
activity, provided such activities do not entail even occasional involvement in the exercise of public
authority, and conditions of employment and working conditions, including conditions regarding
dismissal and remuneration’ and Article 12(1)(a) SWP referring to ‘working conditions, including pay
and dismissal as well as health and safety at the workplace’.

100 Regulation (EC) No. 883/2004 of the European Parliament and of the Council of 29 April 2004
on the coordination of social security systems. Article 3(1) contains the following list of social security
branches: (a) sickness benefits; (b) maternity and equivalent paternity benefits; (c) invalidity benefits;
(d) old-age benefits; (e) survivors’ benefits; (f) benefits in respect of accidents at work and occupational
diseases; (g) death grants; (h) unemployment benefits; (i) pre-retirement benefits; (j) family benefits.

101 For a critical view based on the previous version of this legislation cf. A Beduschi, ‘An Empty
Shell? The Protection of Social Rights of Third-Country Workers in the EU after the Single Permit
Directive’ (2015) 17 European Journal of Migration and Law 210.

192 Directive (EU) 2021/1883 of the European Parliament and of the Council of 20 October 2021
on the conditions of entry and residence of third-country nationals for the purpose of highly qualified
employment and repealing Council Directive 2009/50. See also, European Commission, ‘The
implementation of Directive 2009/50/EC on the conditions of entry and residence of third-country
nationals for the purpose of highly qualified employment (‘EU Blue Card’)’, COM(2014) 287 final. Cf.
S Peers, ‘The Blue Card Directive on Highly-Skilled Workers: Why isn’t it Working and How Can it
be Fixed?’ (EU Law Analysis, 4 June 2014) at eulawanalysis.blogspot.com.

103 The core of the Directive consists in providing a special temporary residence permit for work
purposes called ‘Blue Card’ subject to the conditions laid down in Article 5 thereof including, inter
alia, the proof of a valid job contract or of a binding job offer for a highly qualified position (a) and
documents attesting the higher professional qualifications (b). For a deeper and comprehensive analysis
of the Blue Card Directive, see B Fridiksdottir, What Happened to Equality?: The Construction of the
Right to Equal Treatment of Third-Country Nationals in European Union Law on Labour Migration,
Brill, 2017, in particular at 117-164.

104 The reform introduces several significant novelties, including, inter alia, the simplification of
the substantive conditions for issuing the Blue Card (Article 5) and the expansion of its personal scope
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Article 16(1)(e) provides that equal treatment applies also to the ‘branches of social
security referred to in Article 3 of Regulation (EC) No. 883/2004°.'%

Directive 2014/36 on seasonal workers'® is another of this kind. While con-
ceived for providing a flexible admission system to cope with seasonal labour short-
ages,'"” the regulatory framework applicable to seasonal workers is familiar: upon
admission with a special temporary residence permit,'® pursuant to Article 23 sea-
sonal workers are entitled to equal treatment with nationals of the host Member State
in a narrower — yet broad — range of fields'® which, notably, is quite exclusively
focused on labour.''” Same as in the SWP, Article 23(1)(d) mentions the concept of
‘social security branches, as defined in Article 3 of Regulation 883/2004/EC’.

Another example of sectoral legislation concerning the status and rights of TCNs
is found in Directive 2014/66 on Intra-Corporate Transferees (ICT).'"" With the
function to facilitate the entry into the Union of a specific category of temporary
workers in order to meet the specific short-term needs of the multinational company

by reducing the categories excluded from its application (Article 3). For a comprehensive analysis of
the new Blue Card regime, see, ex plurimis, S Kalantaryan, ‘Revisions in the Blue Card Directive:
Reforms, Constraints and Gaps’ (EUI Working Paper RSCAS 2017/59) and T de Lange, ‘A New
Narrative for European Migration Policy: Sustainability and the Blue Card Recast’ (2020) 26 European
Law Journal 274. See also S Peers, ‘The Revised Blue Card Directive: the EU’s Search for More Highly
Skilled non-EU Migrants’ (EU Law Analysis, 20 May 2021) at eulawanalysis.blogspot.com.

105 This Directive replicates a series of rights connected to working conditions (Article 16(1)(a));
freedom of association and affiliation and membership of workers’ or employees’ organisations (Article
16(1)(b)) and ‘branches of social security referred to in Article 3 of Regulation (EC) No 883/2004’
(Article 16(1)(e)).

196 Directive (EU) 2014/36 of the European Parliament and of the Council of 26 February 2014 on
the conditions of entry and stay of third-country nationals for the purpose of employment as seasonal
workers.

107 Sg it is stressed in the Impact Assessment. Cf. European Commission, ‘Impact Assessment
accompanying the proposal for a Directive of the European Parliament and the Council on the
conditions of entry and residence of third-country nationals for the purpose of seasonal employment’,
SEC(2010) 887, in particular at 11.

108 N.B. Directive 2014/36 provides two distinct sets of requirements for issuing permits not
exceeding ninety days (Article 5) and permits exceeding ninety days (Article 6).

199 MH Zoeteweij-Turhan, ‘The Seasonal Workers Directive: ... but Some are More Equal than
Others™ (2017) 8 European Labour Law Journal 28 which, in comparison with the Blue Card
Directive, exposes the markedly weaker protection of fundamental rights for low-skilled workers, who
are, for example, excluded from family reunification despite being entitled to work in the host State for
up to nine months.

110 Article 23 enumerates a broad range of fields including the terms of employment, minimum
working age, remuneration, dismissal, working hours and holiday entitlement, freedom of association
and membership in trade unions, and the right to strike. See also J Fudge and P Herzfeld Olsson, ‘The
EU Seasonal Workers Directive: When Immigration Controls Meet Labour Rights’ (2014) 16 European
Journal of Migration Law 439 tracing the Directive’s evolution from a proposal focused on immigration
to a more balanced instrument shaped by the European Parliament’s concern to safeguard migrant
workers from exploitation.

"1 Directive (EU) 2014/66 of the European Parliament and of the Council of 15 May 2014 on the
conditions of entry and residence of third-country nationals in the framework of an intra-corporate transfer.
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where they are employed,''? the ICT regime departs slightly from the equality
scheme observed thus far. In fact, Article 18(1) thereof cross-references Article 3(1)
PWD. This brings up a major point regarding the status of intra-corporate transferees
making one wonder whether, based on this reference, they should be regarded as
posted workers rather than as migrant workers.''? However, on top of that, Article
18(2) reaffirms the usual equal treatment formula applicable to a more limited list of
fields though: freedom of association and trade union membership, mutual recogni-
tion of qualifications, ‘branches of social security as defined in Article 3 of Regula-
tion 883/2004/EC’, old age pensions and access to public goods and services (with
the exception of housing).

A final mention is warranted for Directive 2016/801 on the criteria for entry and
residence of third-country nationals for purposes related to study and research''*.
Even this piece of legislation contains a sui generis equality clause. In particular,
Article 22, through a comprehensive reference to Article 12 SWP, provides for equal
treatment for researchers, students, trainees and volunteers. !>

This extensive legislation reflects a distinctly sectoral approach, under which
each category of TCNss is subject to specific sets of economic and social entitlements
depending on their qualifications. Naturally, the stronger the link with the territory
of the Union, the broader the protection afforded. While the main criterion is the
duration of residence, other factors — such as skills and the nature of the occupation
— are also relevant.

The ASGI''® ruling shows some tangible effects of the structural problems aris-
ing from this legislation.''” The case concerned a ‘family card’ issued by the Italian

112 The Directive provides a set of special conditions and procedures (from Article 5 to Article 8)
for the issuing of an ad hoc work and residence permit valid for at least one and up to three years.

113 C Costello, ‘EU Migration and Asylum law: A Labour Law Perspective’ in A Bogg, C Costello
and ACL Davies (eds.), Research Handbook on EU Labour Law (Edward Elgar 2016) 299, in particular
at 323-324. Costello questions the status of intra-corporate transferees, asking whether they are to be
understood as non-nationals temporarily employed in a Member State by a foreign undertaking, or as
workers fully integrated into the host labour market. See also Fridiksdottir (n 103), especially 304-307,
who notes that such conflicting conceptions were implicitly fostered throughout the legislative process.

114 Directive (EU) 2016/801 of the European Parliament and the Council of 11 May 2016 on the
conditions of entry and residence of third-country nationals for the purposes of research, studies,
training, voluntary service, pupil exchange schemes or educational projects and au paring (recast).

115 Some rules applicable to all the addressees (see Article 7 ‘General conditions’) while some
others apply only to specific categories (e.g., Article 8 and the following provisions for researchers,
Article 11 and the following provisions for students etc.). Article 22 itself provides for certain minor
distinctions concerning the scope of the equality regime applicable to the three distinct categories of
beneficiaries.

116 Case C-462/20 ASGI and Others, EU:C:2021:894.

117 As for some issues arising for the distinction between long-term residents and holder of a single
work permit see Case C-449/16 Martinez Silva, EU:C:2017:485. This case grapples with the
discriminatory treatment afforded to long-term residents and single work permit holders concerning the
conferral of a ‘family benefit’ pursuant to Regulation 883/2004, Art 3(1)(j) of under Italian law. See
also Case C-477/17 Balandin, EU:C:2019:60.
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Government giving access to discounts and price reductions that was denied to the
applicants in the main proceedings on the grounds that they did not meet the eligi-
bility criteria set in Italian law. According to the national court, the benefit in ques-
tion could come alternatively or cumulatively within the concepts of ‘social secu-
rity’, ‘social assistance’, ‘social protection’, ‘social welfare’, ‘access to goods and
services’ or ‘family benefits’. The questions referred to the ECJ provide a perfect
illustration of the struggle involved in qualifying certain benefits and allowances
against the numerous economic and social concepts scattered throughout the labour
migration acquis.'"® Maybe counterintuitively, according to the Court, the Italian
family card in comment should not be regarded as a social benefit or as any other
concept with a similar function'" but, rather, as a means for facilitating the ‘access
to goods and services’ as such covered by Article 11(1)(f) LTD, Article 12(1)(g) of
the Single Work Permit Directive and also by Article 14(1)(g) of Directive 2011/95,
so-called qualification Directive.'?

The inherent fragilities at the heart of this legislation become evident in this rul-
ing, which demonstrates that the practical operation of the equality regime triggers
an intricate interplay of sources liable to undermine its intended integrative and pro-
tective function, as originally envisaged in Tampere. This fragmentation stems from
the very structure of the legislation’s legal bases, which link the relevant entitlements
directly to the recognition of a given status. As it was observed, each instrument
displays a dual component: the first, anchored in Article 79(2)(a) TFEU, devoted to
defining the conditions for the recognition of a specific status; the second, anchored
in Article 79(2)(b) TFEU, establishing a set of social entitlements whose scope var-
ies across the different instruments, depending on the status concerned. To remedy
the structural divergences and inconsistencies within this legislation, a systematic
reform could be envisaged. Without altering the fundamental rationale — based on
the strength of the individual’s link with the Union — the equality-related entitlements
could be consolidated into a separate, comprehensive instrument eventually
grounded also in the Union’s orthodox social policy competence. Such an approach

118 More specifically the reference for preliminary ruling addressed: Article 11(1)(d) or Article
11(1)(f) of Directive 2003/109 (referring to, respectively, ‘social security’, ‘social assistance’, ‘social
protection’ and to ‘access to goods and services’); Article 12(1)(e) or Article 12(1)(g) of Directive
2011/98 (referring to, respectively, ‘social security branches’ and ‘access to good and services’); Article
14(1)(e) or Article 14(1)(g) of Directive 2009/50 (referred to, respectively, ‘social security branches’
and ‘access to good and services’) and, last, Article 29 of Directive 2011/95 (referring to ‘social
assistance’).

119 See for instance ASGI and Others (n 116) paras 27-29 as regards the notion of ‘branches of
social security system’ under both Article 12(1)(e) of the Single Work Permit Directive and Article
14(1)(e) of the then Blue Card Directive.

120 Tbid para 37. Directive (EU) 2011/95 of the European Parliament and of the Council of 13
December 2011 on standards for the qualification of third-country nationals or stateless persons as
beneficiaries of international protection, for a uniform status for refugees or for persons eligible for
subsidiary protection, and for the content of the protection granted (recast).
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would not amount to a horizontal equalisation of the rights afforded to third-country
nationals; rather, it would seek to rationalise and coordinate the existing framework,
ensuring greater coherence while preserving the current differentiation of regimes
according to the nature and intensity of the individual’s connection with the Union’s
territory. In the past, the solution to situate part of this legislation under the Social
Policy Title was also considered by the ETUC arguing that those directives ‘are not
simply tools to manage movements of migrant workers but also instruments which
define the rights of those workers in an employment relationship and should furnish
better protection for those workers’.'*! Within the Treaty architecture, such system-
atisation would be possible under Article 153(1)(g) TFEU, which explicitly ad-
dresses ‘the conditions of employment for third-country nationals legally residing in
Union territory’. Relocating part of the labour migration regime to Title X TFEU
would streamline the legal framework and integrate migration law with the Union’s
social objectives in a more visible manner. This option is all the more recommended
considering point 15 of the Preamble to the European Pillar of Social Rights which
clarifies that the Pillar’s principles apply equally to Union citizens and third-country
nationals with legal residence.

5. Some concluding remarks on the significance of the choice of the
(unorthodox) legal bases

Although Title X TFEU provides the main framework for the adoption of measures
in the field of social policy, also some other Treaty provisions have continued to play
a significant role in grounding social legislation, especially in relation to labour and
welfare rights. This paper sought to delineate the operational dynamics of the EU
unorthodox social competences focusing on the migration and internal market do-
mains, the latter including the free movement provisions. It argues that these policy
areas and their empowering provisions compellingly illustrate the expansive reach
of the EU social dimension. While all these legal bases allow the Union to intervene
in the social sphere, each serves a specific function and rests on a distinct rationale
within the constitutional architecture of the Union. In this respect, and in contrast
with the explicit — albeit not always consistently effective — equality-based paradigm

121 ETUC Resolution on equal treatment and non-discrimination for migrant workers adopted at
the Executive Committee on 1-2 December 2010, available at www.etuc.org. In particular the ETUC
referred to the Single Permit Directive, the Seasonal Workers Directive, and the Intra-Corporate
Transfer Directive. Regarding the specific case of the Intra-Corporate Directive, the reliance on Article
79(2)(a) and (b) TFEU was also contested by the European Parliament’s Employment Committee.
However, the Committee on Legal Affairs, prioritising the migration aspect over the social dimension,
determined that the Directive’s primary objective is to ‘introduce a special procedure for entry and
residence and standards for the issue by Member States of residence permits for third-country nationals
applying to reside in the EU for the purpose of an intra-corporate transfer’ and only secondarily ‘to
define the rights of the above-mentioned category of third-country nationals’.
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prevalent in migration legislation, and now explicitly extended to the PWD, the lan-
guage used in the directives based on the former Article 100a TEEC (now Article
115 TFEU) is generally quite vague. This vagueness reflects a deliberate choice to
preserve Member States’ regulatory autonomy and it does so pursuing minimum
(and partial'**) harmonisation thus leaving the Member States free to fill the gaps in
areas that have not been directly addressed at EU level. In the case of internal market
legislation, although labour standards feature prominently in the titles of these direc-
tives, their substance remains loosely defined and, as observed, many uncertainties
persist as regards the very notion of the safeguards addressed thereof. Despite being
part of the internal market framework, the PWD model is in many respects closer to
the migration acquis. First, from a practical perspective, the phenomenon of posting
inherently concerns migrant workers; second, the PWD does not itself harmonise the
standards applicable to posted workers. Rather, following the coordinating function
mandated by its legal bases, the PWD provides a conflict-of-laws framework that
determines which national labour provisions shall apply to posted workers.

Barnard and Deakin have proposed some justifications for the enactment of so-
cial policy at the EU level some of which are particularly inspiring for understanding
the rationale standing behind the unorthodox competences.'** The first and the fourth
are ‘response to the effects of the common market’ and ‘market-making’, this latter
corresponding to the function to establish ‘a level playing field’ in labour market
regulation. Barnard and Deakin themselves explicitly acknowledge the first as un-
derpinning Directive 98/59 on collective redundancies and the latter as applying to
both Directive 98/59 and Directive 2001/23. In their analysis, they stress that this
legislation enhances worker protection while reconciling economic and social objec-
tives.'** Both directives, in fact, seek to address the impact of major organisational
transformations on undertakings and their workforce while harmonising the costs
which the rules protecting workers entail for the undertakings. Directive 2008/94/EC
on the protection of employees in the event of their employer’s insolvency, the orig-
inal version of which was likewise based on Article 94 TEC, also fits into this frame-
work regarding the situation of workers under some exceptional circumstances af-
fecting the employers’ organisation. Overall, the common feature of this strand of
legislation is that the employees’ entitlements and safeguards addressed thereof are
conceived as instruments to mitigate the consequences of market-driven transfor-
mations. It is, however, more difficult to situate the PWD within this framework
since, as previously noted, in several respects it is more akin to legislation on migrant

122 On this point see A Garde, ‘Partial Harmonisation and European Social Policy: A Case Study
on the Acquired Rights Directive’ (2003) 5 Cambridge Yearbook of European Legal Studies 173.

123 C Barnard and S Deakin, ‘Social Policy and Labour Market Regulation’ in E Jones, A Menon and
S Weatherill (eds.), The Oxford Handbook of the European Union (Oxford University Press 2012) 542.

124 Ibid.
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workers. Nonetheless, given its function to promote competition, the ‘market-mak-
ing’ justification, in the sense upheld by Barnard and Deakin is applicable. A further
justification proposed is the promotion of industrial and social citizenship.'* In their
view, such justification emerged in the early stages of European integration process
with the view to reassure the EU citizens that, besides market integration, the EU
had a ‘human face’ too. While they possibly attribute Directive 98/59 to this justifi-
cation, it is argued that such rationale is better reflected in the Long-Term Residents
Directive and in the subsequent legislation inspired by its model such as the Single
Work Permit Directive. Accordingly, the social entitlements granted to TCNs are
primarily conceived as means for promoting social cohesion and facilitating integra-
tion through the participation in the economic and social life of the host Member
States.'?® This represents a shift from a purely economic conception of migration
towards a more holistic model that recognises TCNs as social actors and potential
citizens. The logic underlying this approach thus reframes the extension of social
rights as part of an inclusive integration strategy.

Nevertheless, the increasing consolidation of a sectoral approach within the EU
migration legislation better engages with Barnard and Deakin’s capabilities ra-
tionale.'”” This justification is particularly evident within the regime applicable to
highly skilled and specialised migrants, encompassing instruments such as the Blue
Card Directive, the Directive on seasonal workers, and Directive 2016/801 concerning
researchers and students. Each of these measures is carefully crafted to strengthen and
enrich the Union’s labour market and knowledge economy by facilitating the admis-
sion and residence of specific categories of third-country nationals whose profiles and
potential contributions warrant distinctive treatment. In this context, the extension of
a differentiated set of economic and social entitlements performs a strategic function
by reinforcing the attractiveness of the Union as a destination for economically active
migrants. By recognising and rewarding the added value and specific skills of these
workers, such legislation reflects a deliberate effort to channel human capital into the
Union’s economic growth, innovation potential, and global competitiveness. Accord-
ingly, within the migration acquis, this specific set of directives embodies the capabil-
ities rationale, whereby granting enhanced rights represents a strategic investment in
the Union’s economic and societal objectives.

The systemic and textual differences identified throughout this analysis viewed
through Barnard and Deakin’s functional lens, confirm that the selection of the legal
basis is indeed a matter of ‘constitutional importance'>*” not only for the well-known
reasons concerning the rules on the exercise of competences. First, such choice is

125 Ibid.

126 On this point see M Bell, ‘Civic Citizenship and Migrant Integration’ (2007) 13 European
Public Law 311.

127 C Barnard and S Deakin (n 123).

128 Cf. Carthagena Protocol (n 1) para 5; Commission v Council (n 1) paras 46-49; General
Agreement on Trade in Services (n 1) para 110.
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determined and, thus, reflects the underlying rationale for EU social intervention.
Secondly, it also has implications on the normative techniques employed. Accord-
ingly, the study of these unconventional legal bases reveals that the EU engagement
in social regulation reflects different logics, which are, in turn, expressed through
distinct drafting techniques, legal language, and formal structures of the legislation.

In conclusion, while recognising the potential to strengthen social protection
through both internal market and migration legislation, this approach carries an in-
herent risk. When legislative competences are anchored in objectives primarily re-
lated to market integration or migration management, the pursuit of social aims is
necessarily instrumentalised, fragmented and subordinated to the primary functional
goals of the relevant legislative framework. The experience of both the internal mar-
ket, including free movement law, and the migration acquis illustrates this dynamic.
Within the internal market acquis, social provisions are designed to mitigate the dif-
ferences between the domestic rules which may harm competition and free move-
ment. In the migration acquis, although a more explicit rights-based and social-
friendly approach can be discerned, the sectoral nature of the legislation leads to
fragmentation, raising concerns about the substantive coherence and effectiveness of
the protective devices afforded. Indeed, while the integration of social considerations
into non-social legislation reflects a pragmatic strategy theoretically capable of ad-
vancing social progress, its coherence and effectiveness may be undermined by the
specific logic and objectives embedded in the legal bases employed. All in all, how-
ever, the practice to recur to unorthodox competences should not be dismissed only
because other (more specific) legal bases exist. Rather, the use of unorthodox com-
petences reflects a discretionary choice of the legislator to align social objectives
with the sectoral and functional architecture of EU regulation which is not per se
problematic or questionable. Reforms, whether at the legislative level or at the judi-
cial level when this legislation is interpreted and applied in concreto, are nonetheless
recommended. It is indeed essential to ensure a clearer, more consistent, and system-
atically articulated set of social objectives, together with a rigorous selection of the
appropriate legal basis, to support the genuine and coherent development of the Un-
ion’s social dimension.






S
D \‘W European Papers — A Journal on Law and Integration
Vol. 11, No. 1, 2026, pp. 33-55

A Brief Overview of the Principle of Energy Solidarity
in EU law and Its Interplay with Divergent
National Strategies of Member States

Christie Papadopoulou”™

TABLE OF CONTENTS: 1. Introduction. — 2. The meaning of the principle of energy solidarity and
its emergence as a legally binding principle. —2.1. Definition of the principle of energy solidarity.
— 2.2. The Opal Case: The emergence of energy solidarity as a fundamental legal principle. — 3.
The principle of energy solidarity in interplay with divergent national strategies of EU member
states. — 3.1. National energy strategies contravening the principle of energy solidarity. — 3.2.
Energy solidarity in relation to the sovereignty of member states to determine their energy sources
and the general structure of their energy supply. — 4. Final remarks.

ABSTRACT: The principle of energy solidarity has the feature of promoting two poles that may seem
opposed: on the one hand, the proper functioning of the single market, and on the other, the guarantee
of access to energy for all, besides its political dimension, has emerged from the CJEU case-law as
a principle with legally binding effect. National governments are therefore bound to consider the
interests of fellow member states in the exercise of their energy policies. At the same time a reason-
able balance of different member states’ possibly conflicting interests and the isolation of free-rider
phenomena are expected from the EU institutions in the adoption of energy measures. The member
states’ sovereign right to determine their energy mix is certainly not abrogated but exercised in com-
pliance with the principle of energy solidarity. The strengthening of the EU and its progressive af-
firmation as a hard power are among the most efficient paths to energy security.
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1. Introduction

The principle of solidarity is unquestionably the angular stone of the European Un-
ion. Inserted in several provisions of EU primary law, it serves the purpose of guar-
anteeing political, social, economic independence and integrity of the Union. As
aptly pointed out by the former President of the European Commission, Jean-Claude
Juncker:
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‘Solidarity is the glue that keeps our Union together. The word solidarity appears 16
times in the Treaties which all our Member States agreed and ratified. Our European
budget is living proof of financial solidarity. [...] The euro is an expression of solidarity.
Our development policy is a strong external sign of solidarity. And when it comes to
managing the refugee crisis, we have started to see solidarity. I am convinced much more
solidarity is needed. [...] When the Portuguese hills were burning, Italian planes doused
the flames. When floods cut off the power in Romania, Swedish generators turned the
lights back on. When thousands of refugees arrived on Greek shores, Slovakian tents
provided shelter’.!

Specific reference must be made to Articles 2 and 4 TEU,? where solidarity is
placed at the heart of the core values of the EU. Nevertheless, there is no clear defi-
nition of its nature in any of the treaty provisions. Primary law does not actually
clarify whether solidarity is a fundamental principle or a constitutional value or even
an obligation for member states.® The same goes for the energy field where the rel-
evant treaty provisions (Articles 122 paragraph 1 and 194 paragraph 1 of the TFEU)
do not explicitly precise neither the nature nor the scope of the principle. The issue
is of utmost importance, as energy is an essential element for the functioning and
survival of any society, as well as a fundamental component of civilisation. The topic
is, furthermore, particularly timely as, since the Russian invasion in Ukraine, Europe
has experienced one of the deepest energy crises in its history. Relations with Russia
remain far from being restored, while the United States clearly shows signs of isola-
tionism and, in any case, of distancing itself from the European Union. The interna-
tional landscape is challenging with fluctuations in oil and gas prices and at the same
time there is a significant need for green transition. The EU Member States have no
choice but to remain united and act in solidarity in the field of energy, even if, in
certain cases, they are called upon to revisit concepts such as national sovereignty
and make concessions in parts of their national strategies.

The first part of the present article examines the nature of the principle of energy
solidarity, in its political and legal dimension. It analyses its relationship with the ob-
jectives set out in Article 194(1) TFEU in the field of energy, as well as its role in times
of crisis. The approach is developed through an examination of key elements of EU
legislation as well as the case law of the Court of Justice of the European Union

! European Commission, ‘State of the Union 2016’ (Publications Office 2016), at op.europa.eu.

2 Article 2 TEU states that: ‘The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights, including the rights of
persons belonging to minorities. These values are common to the Member States in a society in which
pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men pre-
vail’, whereas Art 4 TEU provides in its fourth paragraph that: ‘Pursuant to the principle of sincere
cooperation, the Union and the Member States shall, in full mutual respect, assist each other in carrying
out tasks which flow from the Treaties’. The principle of solidarity is thus guaranteed as a component
of the principle of loyal cooperation.

3 K Huhta and L Reins, ‘Solidarity in European Union Law and its Application in the Energy
Sector’ (2023) 72 International and Comparative Law Quarterly 772.
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(CJEU). The second part of the Article refers to the different national strategies of the
Member States in the field of the energy mix and to the different objectives pursued
by them. It demonstrates the interplay of the principle of energy solidarity with the
above divergences by exposing the different approaches and risks’ assessments and
their impact on the intestate relationships within the EU. The Article seeks to shed light
on the impasses that can emerge during periods of crisis as a direct result of these
divergences. The analysis ultimately argues for the close link of the principle of energy
solidarity to the energy security as well as for the need to reconcile energy sovereignty
with energy solidarity within the EU’s legal and political framework.

2. The meaning of the principle of energy solidarity and its emergence as a
legally binding principle

2.1. Definition of the principle of energy solidarity

The Treaty of Lisbon established two legal bases of the principle of solidarity in the
energy field, namely Articles 194(1) and 122(1) TFEU. The first paragraph of Article
194 sets four objectives related to the EU energy policy evoking a spirit of solidarity
between member states;*

a) Security of energy supply,

b) Functioning of the energy market,

¢) Energy efficiency and energy saving and the development of new and re-

newable forms of energy and

d) The interconnection of energy networks. Member states should coordinate

their efforts and their actions to ensure the achievement of the above-men-
tioned objectives driven by a solidarity spirit.

Hence, both EU policies and national policies are affected and the principle of
solidarity has both horizontal and vertical effect. First paragraph of Article 194 as
complemented by its second paragraph may be used as the ‘general basis for all en-
ergy policy measures’ taken by the EU institutions.’

The role of solidarity is particularly important in terms of security of energy sup-
ply but also of promotion of the interconnection of different energy networks and
mostly electricity networks. The latter is illustrating the interdependency of member
states and therefore the need for a strong solidarity guaranteeing the well-functioning
of the infrastructures. Security of energy supply, as K. Talus and P. Aalto suggest, is

4 The article provides that: ‘In the context of the establishment and functioning of the internal
market and with regard for the need to preserve and improve the environment, Union policy on energy
shall aim, in a spirit of solidarity between Member States, to: (a) ensure the functioning of the energy
market; (b) ensure security of energy supply in the Union; (c) promote energy efficiency and energy
saving and the development of new and renewable forms of energy; and (d) promote the interconnection
of energy networks’.

5 Huhta and Reins (n 3) 775.
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associated with ‘constant availability of affordable energy with minimal social costs,
including environmental costs’.® Solidarity comes to correct the internal market’s
failures and fill in the gaps of free competition in the field of supply.’ The liberalized
single market, despite its positive impact on the supply potential of different member
states, has neither always succeeded in guaranteeing better prices for the consumers®
nor ensured energy independence for member states.” The two poles, namely free
competition and energy solidarity, do not necessarily meet. As pertinently pointed
out, ‘competition and solidarity are only distant cousins’.'” Nevertheless, they can
complete each other. Mechanisms of energy solidarity between member states can
compensate for the market’s failures by activating inter-state aid but also social pol-
icy measures on the national level."'

During the energy crisis in Europe in 2022-2023 market mechanisms were
proved insufficient and not willing to ensure that gas would flow to regions where it
was needed most. Countries in central and eastern Europe faced considerable gas
shortages whereas countries like Spain could resist shock. For example, member
states like Czech Republic, Slovakia, Hungary or Slovenia had no access to LNG
terminals. Providing assistance to partner EU countries is not something the market
automatically guarantees on its own. Besides, it is impossible for it to resolve prob-
lems related to physical constraints in the short term. Furthermore, market and com-
petition might encourage energy suppliers to withhold gas until prices rise, thereby
reducing available supply and increasing inequities among consumers in different
countries. Moreover, in the context of a liberalized market the negotiating power of
individual states varies significantly, as wealthier countries are better positioned to
secure alternative suppliers. So consumers in less advantaged countries may be more
exposed to energy shortages.

The link of security of supply to solidarity should be stronger in a context of
continuous political instability outside the external borders of EU. Several member
states have run the risk of deprivation of sufficient supply. Not only the continuous
frictions between Russia and Ukraine, already mentioned earlier and culminating in

%K Talus and P Aalto, ‘Competences in EU Energy Policy’ in R Leal-Arcas and J Wouters (eds),
Research Handbook on EU Energy Law and Policy (Edward Elgar Publishing 2017) 15, 15.
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Editions 2021) 115-116.
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the Russian invasion, but also the ongoing tensions in the Middle East and the polit-
ical instability in Libya are also compelling examples. Besides, the very origin of the
first paragraph of Article 194 bears witness to this kind of political worries of certain
member states. More specifically, Poland insisted on the need to make reference to
the “spirit of solidarity” in the provision of the first paragraph.'? It is also one of the
reasons leading to its inclusion in the five dimensions of what is commonly called
the Union of Energy."? In its Communication of 25 February 2015,"* the EU Com-
mission devises a strategy with five mutually-reinforcing and closely interrelated
dimensions among which solidarity is found. The vision is clearly described: ‘an
Energy Union where Member States see that they depend on each other to deliver
secure energy to their citizens, based on true solidarity and trust, and of an Energy
Union that speaks with one voice in global affairs’."®

Solidarity is not only understood as a principle guiding the relationship between
member states but also guiding the public governance within member states. On the
national level, market mechanisms do not necessarily guarantee affordable prices for
the most vulnerable consumers. Free competition in liberalized markets would never
take into consideration the differences between several categories of consumers in
terms of economic resources. Energy access to all consumers is clearly not a market
goal. Moreover, within a country there may be regional disparities as the commercial
value of all areas is not the same. Industrial zones or heavily touristed areas are more
likely to attract investments than regions with limited commercial potential, which
can lead to less affordable energy prices for the residents of the latter. So the public
sector is called to intervene and correct the above failures. Therefore, the principle
of solidarity reflects the nature of energy as a public service. Moreover, the Charter
of Fundamental Rights itself regards services of general interest as an expression of
the principle of solidarity.'®

As aptly pointed out energy supply ‘is part of the essential quality services to
which all individuals are entitled’.'” According to CJEU case-law, energy supply is
considered a service of general economic interest falling in the scope of the second
paragraph of Article 106 TFEU. For instance, in case Anode'® the Court assessed
that Member States are allowed to impose public service obligations such as regu-
lated tariffs for certain customers on electricity suppliers, in order to guarantee ob-
jectives like security of supply, consumer protection, affordability, and continuity of

12 Huhta and Reins (n 3) 775-776.

13 Lamoureux (n 7) 113.
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17 F Gay et al, ‘Constitution d’un véritable service public de 1'énergie’ (Sénat Texte 160 2020-
2021), at www.senat.fr.

18 Case C-121/15 Anode, EU:C:2016:637.
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the service. However, the Court stated that such measures must comply with the
principles of necessity and proportionality, meaning they must be limited in time,
clearly defined, and no broader than necessary to achieve those public interest ob-
jectives."

Although there is no solemn recognition of a ‘right to energy’ in EU hard law,
there are implicit references to this right. Illustratively, Article 27 of the Directive
2019/944% affirms in its second paragraph that member States ‘shall take appropri-
ate measures, such as providing benefits by means of their social security systems to
ensure the necessary supply to vulnerable customers, or providing for support for
energy efficiency improvements, to address energy poverty where identified’. Fur-
thermore, in principle 20 of the European pillar of social rights energy is explicitly
mentioned as an essential service alongside water, transport and others. More spe-
cifically, it is stated that ‘Everyone has the right to access essential services of good
quality, including water, sanitation, energy, transport, financial services and digital
communications. Support for access to such services shall be available for those in
need’.?! Despite the soft law character of the latter,* its importance is not questioned
as it reflects the political will of member states to envisage energy as a public good.

Therefore, the EU, in an effort to address market’s failures, had already adopted,
inter alia, Regulation 2017/1938% on the basis of Article 194 TFEU. Article 13 of
the said Regulation is a clear example of solidarity between member states as it le-
gally obliges them to supply gas to neighbouring partner countries in critical need
and particularly to vulnerable consumers, such as healthcare providers and house-
holds. However, the provision of a compensation clause for the state providing soli-
darity raises questions regarding the very concept of solidarity, which traditionally
is not associated with the characteristics of an onerous contract. Nevertheless, the
importance of this provision remains significant within the EU framework.

19 F Gay et al (n 17) paras 45, 73. See also Case C-265/08 Feferutility and others, EU:C:2010:205,
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20 Directive 2019/944 of the European Parliament and of the Council of 5 June 2019 on common
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Additionally, Article 15(a) of the directive EU 2024 /1711%* enacts the right of
households, small enterprises, medium-sized enterprises, public bodies and other
categories of final customer to energy sharing within the same bidding zone or a
more limited geographical area, as determined by member states (paragraph 1). It
further provides that appropriate and non-discriminatory measures shall be taken to
ensure that vulnerable customers and customers affected by energy poverty can ac-
cess energy sharing schemes. Those measures may include financial support
measures or production allocation quota. Consequently, energy sharing projects
owned by public authorities make the shared electricity accessible to vulnerable or
energy poor customers or citizens. When doing so, Member States shall do their
utmost to promote that the amount of that accessible energy is at least 10% on aver-
age of the energy shared (paragraphs 7, 8).

Despite the importance of both the guiding provisions of Article 194 TFEU and
the secondary legislation based on them in addressing the shortcomings of the free
market through mechanisms of energy solidarity, the legal basis provided by Article
122(1) TFEU has proved a valuable asset in times of crisis.”> The latter is considered
lex specialis in relation to Article 194, in the sense that it applies only in a context
where severe difficulties arise.?® Although it also evokes the spirit of solidarity, its
importance seems to be less of political nature compared with the precited Article
194(1) TFEU. As pertinently pointed out this Article ‘provides a spirit of solidarity
in any action relating to EU policy in the energy field’.?” More solidarity initiatives
on the legal and political level were demanded when Russia weaponized energy
since the invasion in Ukraine. This is where Article 122(1) TFEU intervenes and
serves as a legal basis for supplementary measures to deal with crisis.

Accordingly, a number of regulations were enacted pursuant to the above Article.
An indicative reference is made to a few important legal texts. Council Regulation
(EU) 2022/1369% aimed, by Article 3, at the reduction of gas consumption of mem-
ber states at least by 15%. Furthermore, Council Regulation (EU) 2022/1854% ‘es-
tablishes an emergency intervention to mitigate the effects of high energy prices
through exceptional, targeted and time-limited measures’ (Article 1). Articles 6 and

24 Directive EU 2024 /1711 of the European Parliament and of the Council of 13 June 2024, amending
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7 of the said regulation provide measures to address high energy prices by setting a
revenue cap (€180 per megawatt-hour) for low-cost producers, namely those that
produce electricity at a lower cost than the market's marginal price. Subsequently,
Council regulation 2022 /2576 establishes in Articles 6, 7 and 8 a centralized mech-
anism to aggregate gas demand and collectively negotiate with suppliers in the EU.
Joint purchasing of gas including the aggregation of demand and the allocation of
gas volumes across the Union is provided. This can allow smaller countries to access
gas more affordably, as part of an effort to correct market failures arising from une-
qual negotiating power.

Interestingly, energy solidarity is not only connected to security of supply but
also, among others, to the functioning of the energy market itself taking primarily
into account the interconnection of the electricity networks of different member
states. The second paragraph of Article 74 of the Commission Regulation (EU)
2015/1222*' provides that ‘[t]he redispatching and countertrading cost sharing meth-
odology shall include cost-sharing solutions for actions of cross-border relevance’.
This provision is interpreted in accordance with Article 16(13) of the Regulation
2019/9433? requiring that the costs of the remedial actions activated by the Trans-
mission System Operators (TSOs) in order to ensure cross-zonal trade are to be
shared between the TSOs according to the extent to which flows resulting from trans-
actions internal to zones contribute to the congestion between two zones observed.

BnetzA* judgement of the General Court is an enlightening example as it con-
cerns the cost allocation methodology for cross-border congestion management
measures with regard to dispatching and countertrading in the CORE region, com-
prising Belgium, the Czech Republic, Germany, France, Croatia, Luxembourg, Hun-
gary, the Netherlands, Austria, Poland, Romania, Slovenia and Slovakia. The appli-
cant BnetzA, National Regulatory Authority in Germany, seeked the annulment of a
decision of the Board of Appeal of the European Union Agency for the Cooperation
of Energy Regulators (ACER) of 30 November 2020 on the proposal of the electric-
ity transmission system operators (‘TSOs”) of the ‘Core’ capacity calculation region.
According to the contested cost-sharing methodology cross-border relevant network
elements are all critical network elements as well as internal network elements with
a voltage level higher than or equal to 220 kV.* The contested decision defined
cross-border relevant redispatching and countertrading actions as all such actions

30 Council Regulation 2022 /2576 of 19 December 2022, enhancing solidarity through better coor-
dination of gas purchases, reliable price benchmarks and exchanges of gas across borders.
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intended to relieve congestion on cross-border relevant network elements.** The ap-
plicant claimed, though, that the costs of the remedial actions attributed to internal
network elements that are not interconnectors or, at most, critical network elements
should be excluded from cost sharing.*

The Court held that cross-border relevant remedial actions are all those that are
at least sometimes able to address violations of current limits on cross-border rele-
vant network elements, that is to say, in principle, all critical network elements taken
into account for the calculation of cross-zonal capacity, and all other network ele-
ments with a voltage level higher than or equal to 220 kV.*’ It even added that when
remedial actions activated by a TSO on internal elements that are not critical network
elements form part of the optimal solution necessary to relieve congestion on critical
network elements as well, the costs relating to the former elements must be shared
between the TSOs in the same way as those relating to the latter.® Therefore, the
Court rules that flows resulting from internal transactions that contribute to the con-
gestion between two bidding zones observed, described in Article 16(13) of Regula-
tion 2019/943, which reduce cross-zonal capacity on critical network elements, can-
not be treated differently, in cost sharing, where those flows pass through non-critical
network elements.*’

Nevertheless, it reserved the possibility for a TSO to establish that a non-critical
network element with a voltage level higher than or equal to 220 kV can never be
useful for ensuring regional security and guaranteeing the firmness of allocated
cross-zonal capacity and therefore exclude it from the sharing of costs.*’ Further-
more, given that loop flows are the only situation in which costs relating to non-
critical network elements are shared and the primary contributor to congestion sub-
ject cost sharing, the Court assessed that a TSO cannot be exempted from the costs
that it causes to the other TSOs on the non-critical elements of their networks with
its loop flows that exceed the threshold, even if the remedial actions on those ele-
ments contribute to ensuring cross-zonal trade.*' Thus, it dismissed the above men-
tioned claim of the applicant.

In its reasoning the Court explicitly connected the above assessment to the prin-
ciple of energy solidarity stating that the cost exemption demanded by the applicant
would ‘be contrary to the principle of energy solidarity, as interpreted by the Court
of Justice’.** Mutual responsibility is prioritized with TSOs sharing costs when their
actions entail burdens on others. The General Court upholds the same position in the
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TenneT TSO* case where it also dismissed the applicants’ claim for exemption from
the costs that they cause to the other TSOs on the non-critical elements of their net-
works with their loop flows that exceed the threshold, even if the remedial actions
on those elements contribute to ensuring cross-zonal trade.** The Court stressed that
‘it would be contrary to the principle of energy solidarity to allow TSOs that cause
loop flows that pass through other bidding zones to avoid the costs of remedial ac-
tions that have been activated in the common interest in order to optimise cross-zonal
capacity, while at the same time ensuring network security as efficiently as possible,
to the benefit of all TSOs and, accordingly, electricity consumers’.*> Under these
circumstances, solidarity appears as a mechanism that supports both the proper func-
tioning of the internal electricity market and the interests of the consumers.

The doctrine also qualifies the relationship between the principle of energy soli-
darity and the functioning of the internal market as circular. Solidarity derives from
the objectives of internal market embracing both member states and private actors
but at the same time it works as a remedy to its failures.*® For example, how could
member states respond efficiently to eventual generalized blackouts resulting from
decisions taken by authorities of other member states given the interconnection of
networks?*’ Interconnections play a key role in securing the supply. In cases of nat-
ural disasters, technical failures or geopolitical crises, they also allow for a faster
restoration of electricity supply. Apart from being a valuable tool of the internal en-
ergy market, they are also an expression of solidarity among member-states.*® As the
EU Commissioner Jorgensen noted ‘Member States can import from their neigh-
bours when needed, or provide backup supplies to help and prevent blackouts’.*” On
the other hand, the interconnections may cause imbalances in national electricity
systems, especially when the needs of the countries differ significantly. Countries
that import more electricity usually end up paying more, because it is their consum-
ers who benefit from getting access to the cheaper power produced abroad.*® Be-
sides, poor coordination or a failed implementation of European legislation on cost
sharing may create problems in the electricity grids of member states.
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The recent example of the blackout in Spain on 28 April 2025 is highly illustra-
tive. It impacted the entire Iberian Peninsula. During that period the share of inverter-
based renewable energies in the energy mix increased compared to conventional
technologies, making the Iberian electric grid more vulnerable to potential disrup-
tions and therefore requiring stronger support from neighboring systems.*' Accord-
ing to Spanish and Portuguese administrations, interconnections account for just 3%
of the peninsula’s generation capacity.’> Therefore, the question is raised: what
would have happened if the interconnection capacities had been greater?>® Further-
more, different culprits were pointed out shortly after the incident happened. The
report commissioned by the Spanish government identified as culprits a) the system
operator (Red Eléctrica de Espafia), which allegedly misjudged reserve capacity re-
quirements for the day of April 28 (an accusation rejected by Red Eléctrica in a report
dated June 18), and b) the generation companies, which failed to correct the surge
that appeared on the network as they should have (they obviously passed the blame
on to Red Eléctrica).>* The expert panel of the ENTSO-E, during its ongoing inves-
tigation on the incident, is considering two lines: enhancing voltage control manage-
ment procedures and capabilities of all active actors of the electricity system to pre-
vent such major voltage-related incidents in the future and assessing how the system
defense plans can better protect the European power system against this new type of
phenomena.

According to K. Huhta and L. Reins ‘[t]he increased interdependence due to
shared resources necessitates mutual trust, solidarity and faith across Member States
that the operation of the internal market will lead to energy resources being available
to buy and sell so as to fulfil demand and ensure energy security across EU Member
States’.* Still, of course, as correctly observed, free competition remains the refer-
ence model within the EU guiding the relations between member states. Solidarity
mainly expressed by interventions of the public sector in different member states
keeps a subsidiary role.”® Article 194 TFEU calls both member states and the EU to
cooperate and coordinate their actions. The Commission is entitled to stand by the
member states during their negotiations concerning the long-term energy supply re-
specting though the energy mix that they have chosen on their national level and the
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principle of subsidiarity.’” Nevertheless, the wording of the provision (spirit of soli-
darity) along with the subordination of the action of EU institutions to national pol-
icies leads to the conclusion of a limited judicial impact of the principle of energy
solidarity.®® The provisions of Article 194TFEU used to be considered more of a
declaration of political intentions than a legally binding Article.*

As inferred from the EU primary and secondary law, solidarity has a double di-
mension namely as a tool of long term policy and planning but also as a means of
dealing in a very short term with severe energy crises. Nevertheless, the very essence
of the principle remains the same under both of the above perspectives. It is linked,
in both its forms, to safeguarding the proper functioning of the energy market, energy
security, and the energy supply for all consumers in the EU, during both normal
conditions and times of crisis.

2.2. The Opal case: the emergence of energy solidarity as a fundamental legal principle

Although solidarity penetrates the entire EU strategy in the energy field and has var-
ious practical applications particularly in the scope of Article 122(1) TFEU, still EU
legislation does not clearly define it as a legally binding principle, but it rather links
it with a political will that should be demonstrated by member states. The CJEU
changes the landscape with its audacious Opal judgment. The OPAL gas pipeline is
the terrestrial section, to the west, of the Nord Stream 1 gas pipeline, the point of
entry to which is located close to the area of Lubmin, near Greifswald, in Germany,
and the point of exit from which is in Brandov in the Czech Republic. The pipeline
is owned by WIGA Transport Beteiligungs-GmbH & Co. WIGA is jointly controlled
by OAO Gazprom and BASF SE. In June 2009 the Commission asked the German
national regulatory authority (BNetzA) to ensure that dominant energy undertakings,
such as Gazprom, were not allowed to reserve, in a single year, more than 50% of
the transport capacities of the OPAL pipeline at the Czech border unless certain guar-
antees were given.

On 12 April 2013 OGT, OAO Gazprom and Gazprom Eksport LLC formally
requested the BNetzA to vary certain provisions of the exemption granted in 2009.
On 13 May 2016, the BNetzA notified the Commission, on the basis of Article 36 of
Directive 2009/73,% of its intention, following the request submitted by OGT, OAO
Gazprom and Gazprom Eksport, to vary certain provisions of the exemption granted
in 2009 regarding the share of the OPAL pipeline operated by OGT by concluding
with the latter a public law contract, which, under German law, is equivalent to an
administrative decision. On 28 October 2016, the Commission adopted, on the basis
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A Brief Overview of the Principle of Energy Solidarity in EU Law 45

of Article 36(9) of Directive 2009/73, Decision C(2016) 6950°' on the OPAL pipe-
line exemption under Directive 2003/55.

As a result, the German regulator authorized Gazprom to use up to 80% of the
pipeline’s capacity and even its full capacity if there was no third-party demand.
Poland brought an action against the above-mentioned Commission decision before
the General Court demanding its annulment and claiming, inter alia, that there had
been a violation of the principle of energy solidarity as it is established by Article
194 TFEU. The contested decision was threatening Poland’ status as a gas transit
country by authorizing the full use of Opal pipeline’s capacities. Gas transport to
Europe by the Ukrainian and Polish corridors provided both a revenue and a negoti-
ating power to those countries.®” According to the Republic of Poland, measures
adopted by EU institutions that compromise the energy security of certain regions or
in certain Member States, including their security of gas supply, would be contrary
to the principle of energy solidarity.

More specifically, the Polish state alleged, inter alia,®* that the lack of significant
growth in demand for natural gas in central Europe would have an influence on the
conditions of supply and use of transmission services of the pipelines competing with
OPAL, namely the Braterstwo and Yamal pipelines, in the form of a reduction or
even a complete interruption of the transmission of gas through those two pipelines.
Such a limitation or interruption in transmission through the Braterstwo pipeline
would have the effect of rendering impossible the maintenance of supply on the ter-
ritory of Poland through the pipeline from the Ukraine, which would result in it being
impossible to guarantee the continuity of supply for clients on the territory of Poland.
Accord to its claims, the Commission failed to examine the consequences of such an
eventuality and more precisely the impossibility, for the companies responsible for
it, of meeting their obligation to guarantee the supply of gas to protected clients, the
impossibility of the gas system functioning effectively and of assigning commercial
operating opportunities for gas storage facilities and the likelihood of a considerable
increase in the cost of obtaining gas.

In this context, the General Court stated that the ‘spirit of solidarity’ referred to
in Article 194(1) TFEU is the specific expression in this field of the general principle
of solidarity between the Member States, mentioned, inter alia, in Article 2 TEU, in
Article 3(3) TEU, Article 24(2) and (3) TEU, Article 122(1) TFEU and Article 222
TFEU.® Its content entails rights and obligations both for the European Union and
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for the Member States. On the one hand, the European Union is bound by an obliga-
tion of solidarity towards the Member States and, on the other hand, the Member
States are bound by an obligation of solidarity between themselves and with regard
to the common interest of the European Union and the policies pursued by it.® It is
also important to emphasize on the General Court’s remark that in the context of
energy policy the principle of energy solidarity cannot be restricted to extraordinary
situations which would exclusively involve the competence of the EU legislature,
but it also entails a general obligation on the part of the European Union and the
Member States, in the exercise of their respective competences, to take into account
the interests of the other stakeholders. The General Court sets, nonetheless, limits to
the principle of solidarity by ruling that its application does not mean that EU energy
policy must never, under any circumstances, have negative impacts for the interests
of a Member State in the field of energy. However, the EU institutions and the Mem-
ber States are obliged to consider, in the context of the implementation of that policy,
the interests of both the European Union and the various Member States and to bal-
ance those interests where there is a conflict.® After considering the circumstances
of the case, the General Court concluded that the contested decision of the EU Com-
mission was adopted in breach of the principle of energy solidarity, as provided for
in Article 194(1) TFEU.

An appeal against the judgement of the General Court was brought before the
CJEU by the Federal Republic of Germany on the grounds of the incorrect legal
assessment and the non-applicability of the principle of energy solidarity. The Court
upheld the contested judgment by stating, inter alia, that the EU institutions and the
Member States must take into account the interests of all stakeholders liable to be
affected, by avoiding the adoption of measures that might affect their interests, as
regards security of supply, its economic and political viability and the diversification
of sources of supply, and to do so in order to take account of their interdependence
and de facto solidarity.” According to the reasoning of the CJEU, the principle of
energy solidarity, referred to in Article 194 TFEU, should be considered in the con-
text of the establishment and functioning of the internal market and, in particular, the
internal market in natural gas, by ensuring security of energy supply in the European
Union, which means not only dealing with emergencies when they arise, but also
adopting measures to prevent crisis situations. To that end, it is necessary to assess
whether there are risks for the energy interests of the Member States and the Euro-
pean Union, and in particular to security of energy supply.®® It is also important that
the CJEU upheld the same limits set by the General Court in the sense that the ap-
plication of the principle of energy solidarity does not mean that EU energy policy

%5 Ibid para 70.
% Ibid para 77.
7 Case 848/19 Federal Republic of Germany vs European Commission, EU:C:2021:598, para 71.
% Ibid para 69.
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must never, under any circumstances, have negative impacts for the particular inter-
ests of a Member State in that field and a balance of interests liable to be affected
should take place.®’

On the political level the importance of the Opal judgment is unquestionably
admitted. The Court made clear its discordance with the Commission who seemed
hesitant about eliminating or at least reducing energy dependency on Russian gas
despite the previous invasion of the Crimean Peninsula in 2014.7° As for the im-
portance of the judgment on the legal level, the CJEU judgment establishes, beyond
any doubt, energy solidarity as a legally binding principle and even further a found-
ing principle of the energy Union with both horizontal and vertical dimension.” The
Court’s reasoning confirms a double ‘nature’ of solidarity, calling both for prevent-
ing measures and emergency actions to deal with crises. This is also a definite answer
to a long debate on the content of the principle emanating mainly from the secondary
law which used to connect it to situations of crises, namely energy shocks.

Furthermore, as it results from the CJEU judgment, energy solidarity, as a pri-
mary law principle, is to be applied directly by both the administrative authorities
and the Courts in the context of decision making and judicial review respectively.”
A balance of conflicting energy interests involved is required every time a decision
is likely to have an impact on the energy security of one or more member states or
the EU. The burden of the analysis, as already mentioned, does not only lie with the
EU institutions but also with national authorities. It is an important step to the con-
solidation of a real energy community where member states do not only act accord-
ing to their energy backgrounds and their national priorities but also as part of the
supranational system of the EU.

Despite the positive impact of the judgement mostly by putting an end to long
term doubts on the scope and the legal validity of the principle, several concerns
arise from its reasoning. There is no further clarification on the specific criteria of
the so-called solidarity test.”* How exactly the conflicting interests will be balanced?
What should the involved authorities emphasize on? What is the exact meaning of
security of supply and what would be the minimum beyond which there is a threat
to the security of supply of a member state? The practical application of the principle
remains complicated even after the CJEU judgment.’ Far from being the panacea to

% Ibid para 73.

70 CF Bergstrom, ‘EU Rulemaking in Response to Crisis: The Emergence of the Principle of En-
ergy Solidarity and its Use’ (2023) 6 Nordic Journal of European Law Special Issue 107.

71 LF Borges Taveira and D Campos de Carvalho, ‘The Principle of Energy Solidarity in European
Union Law’ (2022) 24 European Journal of Law Reform 245.

72 M Lakovenko, ‘Case C-848/19 P: Germany V Poland and its Outcomes for EU Energy Sector:
An Extended Case Note on the European Court of Justice Judgment in the OPAL Case’ (2021) 14
Journal of World Energy Law and Business 440.

73 Ibid.

74 Ibid.



48 Christie Papadopoulou

the problem, the judgment risks to lead to a situation where any member state, con-
sidering itself to be damaged by a decision of the EU or a fellow member state in the
energy field, could initiate legal proceedings on the grounds of breach of energy
solidarity.” Following this path member states might have an ‘excuse’ to intervene
in the planning and development of new energy infrastructures and abusive proceed-
ings could not be excluded.”

The Advocate General connected the principle not only to the energy supply but
also to the entire set of the objectives fixed by Article 194(1) TFEU,”” reinforcing what
already arises from the Treaty. However, no clear or specific criteria are fixed for the
application of the principle in the sectors of energy efficiency and energy saving and
the development of new and renewable forms of energy. As very appropriately ques-
tioned, ‘does the principle of solidarity now require that countries must restrict in-
creases in renewable energy based power generation on account of its potentially neg-
ative effects on neighbouring states?’.”® Therefore, in the light of the principle of en-
ergy solidarity, the notion of energy security risks to turn into an indeterminate legal
concept threatening the legal certainty,” that is to say a substantive element of the rule
of law in both the EU and the national legal orders. Besides, as will be mentioned
below, legal certainty is at stake not only due to a lack of precision in the criteria of
balancing the conflicting interests involved but also to an apparent contrast between
on the one hand the principle of energy solidarity and on the other hand the principles
of attributed power of the EU and energy sovereignty of its member states.

3. The principle of energy solidarity in interplay with divergent national
strategies of EU member states

3.1. National energy strategies contravening the principle of energy solidarity

Despite the liberalization of the single energy market, national energy policies have
remained distinct over a long time. Factors like the insufficient interconnection of
energy transport networks and the fragmented European energy market are mostly
‘technical’ obstacles to a successful harmonization of national energy strategies. The
different situations of EU member states justify or at least explain their different
approaches. Political forces and political trends within countries, existing natural re-
sources, taxation policies have a very strong influence on national choices. Case Re-
public of Austria v Commission™ is an example of the frictions between Member
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States stemming from their different political starting points. In the above case the
Republic of Austria asked, by an action based on Article 263 TFEU, for the annul-
ment of the Regulation (EU) 2021/2139%' that established the technical screening
criteria to include certain activities in the nuclear energy and fossil gas sectors in the
category of activities deemed to contribute substantially to climate change mitigation
on the basis of Article 10(3) of the Taxonomy Regulation,* and in the category of
activities deemed to contribute substantially to climate change adaptation on the ba-
sis of Article 11(3) of that regulation.

According to the applicant’s allegations, the Commission did not conduct re-
quired consultations or impact assessments and did not properly assess compatibility
with climate law. Inclusion of nuclear energy and gas involves ‘essential elements’
which should have been decided by the legislature.® Furthermore, nuclear energy
and gas might cause significant harm to environmental objectives, such as risks from
radioactive waste, reactor accidents and life-cycle emissions) and the technical
screening criteria did not rule these out.®* Besides, allegedly, there can be low-carbon
alternatives, including renewable energy, which could become technologically and
economically feasible, so that the disputed inclusion of gas/nuclear under sustainable
is unjustified.® The applicants argued, therefore, in favor of the violation of precau-
tionary principle as the Commission did not base its decision on conclusive scientific
evidence.®

The General Court, in its grand Chamber, dismissed the action of the Austrian
Republic holding that the Commission acted within its delegated powers under the
Taxonomy Regulation and stating, inter alia, that the criteria in question rule out the
possibility of significant harm under the environmental objectives with sufficient
certainty.®” Pursuant to the Court’s reasoning the Commission provided enough jus-
tification, used available scientific evidence, and respected the precautionary princi-
ple insofar as EU law requires.®® The Court also found that Austria failed to demon-
strate that low-carbon alternatives exist and that they are feasible to meat continuity
and reliability of supply. According to the Court’s final conclusion, the Regulation
in question is lawful.

The cases of four EU member states, namely Germany, France, Poland and Hun-
gary, also illustrate the divergence in their approaches. Germany was opposed to the
development of nuclear power and the construction and commissioning of nuclear
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power plants. The Fukushima accident in Japan in 2011 did accelerate the process of
shutting down progressively the nuclear power plants. The country’s strategy on that
matter is in contrast with the respective pronuclear strategy of France, the second
powerful pole in the EU. The green taxonomy has been a field of confrontations. As
has been said

“The question of classification of nuclear and gas as green energies is not just a technical
debate. What is really at stake here has less to do with a controversy over risk manage-
ment, waste storage or air pollution than with the defense of national interests of EU
member states, with France and Germany being at the forefront. The compromise that
will be found will not be scientific, but political: a European-style compromise, based on
the lowest common denominator’.%

Germany has always been a pioneer in the energy transition and especially in
wind energy. The power of the environmental movement and the influence of the
Green party in the political world and in society has contributed to this.”’ In 2014 the
share of renewable energies had already risen to 34% in the energy mix.’' In 2020,
the objective of the 40% reduction in greenhouse gas emissions compared to 1990
was achieved despite the consequences of the COVID-19 crisis.”® Before the Russian
invasion in Ukraine, the country’s political elites believed that strategic reasons re-
quired the import of the major part of natural gas from Russia. More than half of its
coal supplies and a third of its crude oil came from this same country.”® The invasion
in Ukraine pushed the country on the one hand to put an end to this dependence and
on the other hand to increase the capacity of renewable energies.”*

In Poland fossil fuels and particularly coal have always been at the forefront of
the energy mix rising to almost 80% in the post-covid era.”> Climate concerns were
less present in Poland than in Germany and energy supply was most prioritized com-
paring to liberalization. The country has always pursued its energy independence
from Russia. This position explains why Poland insisted on inserting a solidarity
clause in the energy provisions of the TFUE. However, in 2020, 55% of the country's
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gas imports were coming from Russia.’® That said, the progress that Poland has made
in the sector of the transition to renewable energies should not be minimized. The
electricity production of these sectors almost tripled between 2010 and 2020, their
share in the Polish electricity mix increasing from 7% to 18%.°" As for Hungary, at
the start of the war the country took a diametrically different path in relation to the
EU position regarding the independence of Russian gas. In July 2022, Budapest an-
nounced that Russia had started delivering more natural gas than agreed in their pre-
vious trade agreements via the Turkstream gas pipeline as the security of gas supply
is an absolute priority for Hungary.”® The Hungarian prime minister had even warned
that phasing out Russian oil would devastate the Hungarian economy likening its
impact to ‘a nuclear bomb’.%

Green hydrogen is also an area of divergence between the different strategies of
EU member states. It is a way to reduce dependence on fossil fuels in industries that
cannot be powered by electricity.'® On the one hand countries like Spain are in-
creasing hydrogen production in homes using local renewable energies and on the
other hand countries like Germany favor imports from third countries, thus creating
new dependencies.'"!

3.2. Energy solidarity in relation to the sovereignty of member states to determine
their energy sources and the general structure of their energy supply

Article 4 TFEU categorizes energy among the fields of shared competence between
EU and its member states.'*> Both EU and the member states’ institutions are entitled
to legislate on energy matters. The scope and the methods of exercising this compe-
tence are precised by Articles 122(1) and 194(1) and 2 TFEU as already exposed. At
the same time, the second part of paragraph 2 of the Article 194 TFEU provides that
any action taken by the EU institutions in terms of energy policy shall not affect the
member states’ right to determine the conditions for exploiting their energy re-
sources, their choice between different energy sources and the general structure of
their energy supply.

It is therefore explicitly held that the energy mix prevailing in member states is
dominantly decided by national administrations. Member states are the ones who
conduct their own negotiations with third states and gas companies. They conclude

% Ibid.

%7 Ibid.

%8 B Szabo, ‘Guerre en Ukraine: la Hongrie fait cavalier seul et recoit plus de gaz russe’ (La Tri-
bune, 14 August 2022), at www latribune.ft.

9] Barigazzi and L Kizewski, ‘EU’s Russian Oil Ban Stalls as Hungary Holds Up Sanctions’ (Po-
litico, 8 May 2022), at www.politico.eu.

100 [, Van Schaik, G Cretti and S Lokenberg, ‘A Tale of Two Dependencies. European Strategic
Autonomy in the Field of Energy’ (2023) 28 European Foreign Affairs Review 427.

101 Tbid.

102 Art 4(2)(i) TFEU.


https://www.latribune.fr/entreprises-finance/industrie/energie-environnement/guerre-en-ukraine-la-hongrie-fait-cavalier-seul-et-se-fait-livrer-plus-de-gaz-russe-928038.html
https://www.politico.eu/article/eus-russian-oil-ban-stalls-as-hungary-holds-up-sanctions/

52 Christie Papadopoulou

their own international agreements on energy supply considering mainly or even ex-
clusively their national interests.'® The derogation from the rule of state sovereignty
on the energy mix is nevertheless introduced by Article 192(2)(c) TFEU requiring
unanimity in the decision-making procedure but only on the grounds of the adoption
of measures in the field of the environmental and not energy policy. So, is there an
inherent contradiction between different provisions of the TFEU and how would
sovereignty on energy mix be compatible with the principle of energy solidarity in-
troduced by the Articles 122(1) and 194(1) and (2) TFEU?

In the aftermath of the Russian invasion in Ukraine the EU legislator took a series
of measures such as the Council Regulations 2022/1854, 2022/1369 and
2022/2578,'% to respond to the energy crisis. The Commission’s REPower EU plan
is also in the same direction. ' The reaction of the EU’s institutions to the crisis, by
means of secondary law and soft law, is indeed an expression of energy solidarity
affecting inevitably to an extent the energy mix of member states. Does this neces-
sarily lead to a restriction of energy sovereignty? A typical example demonstrating
the friction between the principle of energy solidarity and the member state sover-
eignty on the choice of energy sources is the action brought by Poland before the
CJEU claiming for the annulment of the above-mentioned Council Regulation
2022/1369 on coordinated demand-reduction measures for gas.'” The regulation
consists of the adoption of coordinated demand-reduction measures for gas. Accord-
ing to the Recital 11 of the regulation ‘[...] in order to promptly address the specific
challenges of the ongoing and anticipated severe worsening of gas supply shortages
and avoid distortions between Member States, a new instrument introducing the pos-
sibility for a mandatory gas demand reduction for all Member States should be es-
tablished. It should become operational sufficiently in advance of autumn 2022’.

More specifically, the Republic of Poland, by its action, contested the validity of
the regulation claiming that its legal basis was incorrect and, consequently, that Ar-
ticle 192(2)(c) TFEU, combined with the second subparagraph of Article 194(2),
was infringed since the disputed regulation was not adopted on the basis of Article
192(2)(c) TFEU which requires the Council to act unanimously, despite the fact that
the above regulation significantly affects a Member State’s choice between different
energy sources and the general structure of its energy supply.'®’ Besides, the main
objective of the contested regulation is to have a significant effect on the conditions
for exploiting energy resources, the choice between different energy sources and the
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general structure of a Member State’s energy supply.'® The position of Poland re-
garding this case has been criticized as ‘ironic’ since it was the very same member
state who firstly insisted on including energy solidarity in the provisions of the TFEU
and secondly initiated the above mentioned Opal Case.'” Poland eventually with-
drew its pleadings in the present action and an order was issued by the Court in this
regard.''” However, a ruling by the Court on this issue would have been especially
noteworthy.

As M. Carnegie Labelle suggests, ‘energy sovereignty represents Member states’
authority to act, while energy solidarity signals alignment in the EU energy mar-
ket’.''" Energy sovereignty and energy solidarity are finally seen as the two pillars
of the energy security system in EU. Once again, the example of the impact of the
Russian invasion in Ukraine is eloquent. Several EU member states have been de-
veloping over the last two decades bilateral relationships with Russia in an effort of
guaranteeing their energy independency. National governments focused almost ex-
clusively on the energy mix that they considered most important for the security of
their supply. Solidarity seemed to have taken a back seat in their strategies. But what
was the result of this kind of approach? After Russian weaponization of natural gas,
the lack of a European strategy based on the energy solidarity between member states
exposed many EU countries to the risk of energy shortage. The shift of focus on their
energy sovereignty resulted in the opposite of the expected outcome. The case of
Germany is a typical one, among others.

Furthermore, it is not only the need for protection of national interests that calls
for an energy solidarity-based approach of the member states’ strategies but also the
functioning of the internal market itself. The latter requires members states to trans-
fer a part of their energy sovereignty to the EU institutions.''? The EU regulations
and measures taken urgently after the Russian invasion to address energy shortages
proved how the internal market and its mechanisms are not only a vector of economic
and commercial development, but also, when associated with a ‘spirit of solidarity’,
a path to security and protection against external threats. As has been very aptly
remarked the concept of energy solidarity has turned the EU internal market, long
term viewed as a soft power, to ‘a hard power punitive against Russia’.'"®> Thereby,
the notions of solidarity and national sovereignty complete each other and do not
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compete. Their common orientation is the objective of energy security and therefore
energy independence of EU member states. In the EU context energy security should
go beyond the traditional concept of security of supply. It should rather be under-
stood in broader terms englobing protection against geopolitical and environmental
risks.''* As has pertinently been analyzed, ‘[t]he concept of energy security was con-
tinually extended to include further dimensions [...] such as risk elimination, the role
of infrastructure, the role of national energy policies, and the issue of sustainable
development. In addition to the security of supply, the latest approaches cover a
wider context of energy use, such as energy efficiency, environmental concern, con-
sumption patterns, and technological progress’.'"

The harmonization of the two notions requires redefining energy sovereignty in
the context of EU. Energy sovereignty of member states’ is an integral part of their
national sovereignty. Its main objective particularly in times of severe crisis is to
guarantee security of supply, affordability and sustainability for a member state.''®
Nevertheless, within the EU the notion of national sovereignty and by extension the
one of energy sovereignty is looked through a different prism. National energy sov-
ereignty is combined with European energy sovereignty where integration and co-
operation are the key elements to achieve the previously described goals.'"” As K.
Westphal suggests, the traditional link of energy sovereignty to self-sufficiency
seems to no longer have any place in the legal entity of EU."'® Under these consid-
erations, restrictions to a member state’s sovereign right to choose its energy mix are
legitimate if they are proportionate to the objectives of security of supply, energy
efficiency, interconnection of energy markets. The three steps of the proportionality
test'!” are then again the guarantee for the respect of fundamental constitutional prin-
ciples and core values linked to the preservation of security of member states. It is
up to both the EU and the member states’ institutions to proceed to this test when
adopting and implementing energy policies.

4. Final remarks

As appears from the above analysis of the primary and secondary law of the EU, and
from the case law of the CJEU, the principle of solidarity is closely connected to
energy security in the EU, as it contributes to ensuring supply for all, particularly the
most vulnerable consumers, to protecting member states against external geopolitical
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risks and to the proper functioning of the internal market, which is itself a further
guarantee of energy security. Moreover, the adoption of energy measures by the EU
institutions to deal with the crisis after the Russian invasion in Ukraine and their
implementation by the national administrations are a tangible expression of solidar-
ity. They prove that EU member states can set aside their divergences when circum-
stances call for it. A principle that is at first glance vague or abstract can turn to an
EU rule called upon to give cohesion to energy policy and to subjugate national ob-
jectives to European objectives with the necessary compromises. Yet, despite legis-
lative and policy initiatives, the path towards achieving the goal of solidarity in the
energy sector still remains long.

Geopolitics and membership of the EU impose on member states to revisit no-
tions such as security of supply, energy security and national interests and to recon-
sider them under a different prism, which is that of the interdependence within the
EU. If this solidarity-based approach is not only deployed during periods of crisis
but embraces both horizontally and vertically the relations between member states
and EU, then they might be a step closer to the goal of energy security. Member
states can act complementarily and EU should take advantage of each one’s dynam-
ics; hydraulics for the Alps and Scandinavian countries, biomass for the countries of
central Europe, solar energy for the Mediterranean countries, wind power for the
countries on the coast of Atlantic and of the black sea.'?” It is by prioritizing solidar-
ity that EU can ban or reduce free rider phenomena among its member states that can
only undermine its cohesion. In any case, it would at least lead EU to establish itself
as a power not only in the field of economy and democratic values but also capable
of defending the strategic interests of its members regarding other powers dominat-
ing the energy sector, such as China, Russia or the United States of America.
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1. Introduction

For over a decade, the European Union integration process has faced a systemic “cri-
sis of values’.! In response to national phenomena of rule of law backsliding,” the
Union has deployed a variety of instruments. However, except for conditionality
mechanisms,? the adoption of legislative acts has found little space. In contrast, the
Union’s recent initiatives in defence of democracy — which, along with the rule of
law, is one of the EU’s founding values listed in Article 2 TEU — stand out for the
greater involvement of the legislature. Since the presentation of the 2020 European
Democracy Action Plan (EDAP),* we have witnessed a ‘democratic turn’ by the Un-
ion:” a greater involvement of its institutions in safeguarding democracy at both the
national and European levels.® In this context, secondary law has gradually been re-
lied upon to establish legal obligations to uphold the value of democracy.
Specifically, considerable attention has been devoted to combating the multifac-
eted phenomenon of disinformation, as the EU is increasingly concerned about the
threat that it poses to the integrity of our democracies. The adoption of legal acts is
indeed part of the wider effort by the Union to counter disinformation, which includes
a broader range of initiatives, such as the Stratcom Task Forces within the EEAS,’ the
Rapid Alert System and the initiatives to improve digital literacy,® financial support
for civil society through EU programmes, and, not least, CFSP measures.’ Moreover,

' X Groussot and E Karageorgiou ‘Solidarity and the Crisis of Values in the European Union’ (2023)
2 Nordic Journal of European law 29. The literature on Article 2 TEU and the challenges to EU values is
endless. See, inter alia, C Fasone, A Dirri and Y Guerra, EU Rule of Law Procedures at the Test Bench
(Palgrave 2024); L D Spieker, EU Values Before the Court of Justice: Foundations, Potential, Risks (Ox-
ford University Press 2023); A Jakab and D Kochenov (eds), The Enforcement of EU Law and Values:
Ensuring Member States’ Compliance (Oxford University Press 2017); C Closa and D Kochenov (eds),
Reinforcing Rule of Law Oversight in the European Union (Cambridge University Press 2016).

2 See for a definition of rule of law backsliding: L Pech and KL Scheppele, ‘Illiberalism Within:
Rule of Law Backsliding in the EU’ (2017) 19 Cambridge Yearbook of European Legal Studies 3.

3 E.g. Regulation 2020/2092 of the European Parliament and of the Council of 16 December 2020
on a general regime of conditionality for the protection of the Union budget.

4 Buropean Commission, ‘Communication to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on the European democracy action
plan’, COM(2020)790.

> M Bonelli, ‘The European Union’s Democratic Turn’ (re:constitution Working Paper 38-2025)
at www.reconstitution.eu.

% The most recent expression of this trend is the European Democracy Shield released in November
2025. European Commission, ‘Joint Communication to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the Committee of the Regions: European Democracy
Shield: Empowering Strong and Resilient Democracies’, JOIN(2025) 791 final.

7EEAS, ‘Don’t be deceived: EU acts against fake news and disinformation’ (19 September 2017)
www.eeas.europa.eu. The taskforce introduced the website euvsdisinfo.eu.

8 See European Commission, ‘Communication: Action Plan against disinformation’, JOIN(2018) 36 final.

% See the EU embargo on the RT television channel for spreading Russian disinformation: Council
Regulation 2022/350 of 1 March 2022 amending Regulation No 833/2014 Concerning Restrictive
Measures in View of Russia’s Actions Destabilising the Situation in Ukraine. See for an analysis J
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the Union adopted soft-law tools. In 2018, a first Code of Practice on Disinformation
was agreed, bringing together online platforms and tech companies that committed to
a series of actions to tackle disinformation, such as disrupting advertising, demonetis-
ing providers of disinformation and reducing its findability.'® Then, in 2022, the EU
promoted the Strengthened Code of Practice on Disinformation, which involved more
actors, including a wide range of stakeholders from civil society, and incorporated
more detailed measures and a set of indicators to assess the levels of implementation.''
Against this backdrop, this article examines three recent EU legislative acts aimed
at protecting democracy from disinformation. It demonstrates that each of these pieces
of legislation plays a role not only in the specific areas they regulate but also as part of
the wider EU efforts to safeguard the value of democracy under Article 2 TEU, em-
phasising the potential of using legislation for this purpose. First, the article reflects
on the concept of disinformation and the peculiar challenges it presents, especially the
need to address the actions of not only Member States but also private actors, which
have implications for protecting the value of democracy. Second, it examines the Un-
ion’s recent attempts to regulate the matter by focusing on three key instruments, all
established by regulation: the Digital Services Act (DSA),"? Regulation 2024/900 on
the transparency and targeting of political advertising (Political Advertising Regula-
tion)"* and the European Media Freedom Act (EMFA)."* These instruments will be
assessed from the point of view of their respective contributions to protecting democ-
racy against disinformation. Third, the article highlights the lessons to be learned from
the Union’s anti-disinformation approach that are important for protecting democracy
as a value under Article 2 TEU. Specifically, it focuses on three issues: the use of
internal market legislation as a way to safeguard democracy, the shift towards a co-
regulatory approach, and the expansion of the notion of the EU value of democracy.

2. The challenges posed by disinformation: a threat to EU values

Nowadays, disinformation is increasingly attracting the attention of EU policymak-
ers and legal scholars, but that was not always the case. The Union started to discuss
disinformation in relation to the Russian propaganda on the annexation of Crimea.

Bayer, ‘The European response to Russian disinformation in the context of the war in Ukraine’ (2023)
64 Hungarian Journal of Legal Studies 589 and GF Lendvai, ‘Media in War: An Overview of the
European Restrictions on Russian Media’ (2023) 8 European Papers 1235.

19 European Commission, ‘2018 Code of Practice on Disinformation’ digital-strategy.ec.europa.eu.

" European Commission, ‘Strengthened Code of Practice on Disinformation 2022’, at digital-
strategy.ec.europa.eu

12 Regulation 2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market for Digital Services and amending Directive 2000/31/EC.

13 Regulation 2024/900 of the European Parliament and of the Council of 13 March 2024 on the
transparency and targeting of political advertising.

14 Regulation 2024/1083 of the European Parliament and of the Council of 11 April 2024 establishing
a common framework for media services in the internal market and amending Directive 2010/13/EU.
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The European Council first mentioned disinformation as a source of concern in its
March 2015 conclusions, stressing ‘the need to challenge Russia’s ongoing disinfor-
mation campaigns’ and calling on the High Representative ‘to prepare by June an
action plan on strategic communication’ and establish ‘a communication team’.'?
Shortly thereafter, the interference at the time of Brexit and the first Trump election
acted as wake-up calls for the EU and worldwide democracies, while the Cambridge
Analytica scandal highlighted the harmful effects of microtargeting techniques on
electoral processes.'® In this latter case, political messages specifically tailored to
voters are created based on the available data about them and displayed as personal-
ised political ads.'” This series of events also revealed the role that social media and,
more broadly, online platforms play in spreading disinformation.

As a result, concerns about disinformation campaigns have started to grow. And
indeed, in a 2016 Communication on hybrid threats, the Commission for the first
time recognised that ‘(m)assive disinformation campaigns, using social media to
control the political narrative or to radicalise, recruit and direct proxy actors can be
vehicles for hybrid threats’.'® Another Commission communication followed this
document in 2018, this time specifically dedicated to disinformation. Disinformation
is there defined as ‘verifiably false or misleading information that is created, pre-
sented and disseminated for economic gain or to intentionally deceive the public,
and may cause public harm’."” That definition builds on the report from the High-
Level Expert Group on fake news and disinformation, which was set up by the Com-
mission early that year.”” The report distinguished disinformation from misinfor-
mation: while the former is intentional, the latter is ‘misleading or inaccurate infor-
mation shared by people who do not recognize it as such’.?!

15 European Council Conclusions of 19-20 March 2015, para 13.

16V Polonski, ‘How artificial intelligence conquered democracy’ (The Conversation, 8 August
2017) at theconversation.com.

17 FJ Zuiderveen Borgesius, J Méller, S Kruikemeier, R O Fathaigh, K Irion, T Dobber, B Bodo,
and C de Vreese, ‘Online Political Microtargeting: Promises and Threats for Democracy’ (2018) 14
Utrecht Law Review 82.

18 European Commission, ‘Joint Communication to the European Parliament and the Council: Joint
Framework on countering hybrid threats: a European Union response, JOIN(2016) 18 final, 2.

19 European Commission, ‘Communication to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: Tackling online disinformation: a
European Approach’, COM(2018) 236 final, 3—4.

20 European Commission, ‘A multi-dimensional approach to disinformation — Report of the inde-
pendent High level Group on fake news and online disinformation’, 2018.

21 Tbid, 10. Nonetheless, some scholars have emphasised that addressing disinformation but not
misinformation is a choice that does not come without problems. See A Koltay, ‘Freedom of Expression
and the Regulation of Disinformation in the European Union’ in R Krotoszynski Jr, A Koltay and C
Garden (eds.) Disinformation, Misinformation, and Democracy: Legal Approaches in Comparative
Context (Cambridge University Press 2025) 133.
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Although disinformation is a vague and multifaceted phenomenon, which also ex-
tends beyond fake news,? it is hard to overlook its challenge to EU values, particularly
democracy. Indeed, disinformation poses a genuine threat to the proper functioning of
the national and EU democratic systems.* It erodes citizens’ trust in institutions and
democratic procedures. Furthermore, disinformation prevents citizens from gaining
true knowledge, thereby hindering their ability to make informed decisions,** as was
the case during the infodemic surrounding the COVID-19 pandemic.? This is even
more evident when considering more specific phenomena that harm the formation of
genuine political opinions, such as microtargeting. Microtargeting risks impairing the
freedom of information of voters, as personalised news may limit access to critical
information necessary for being a well-informed citizen.*

The above risks are far from hypothetical. In particular, recent interferences dur-
ing Member States’ and European elections and the Russian propaganda concerning
the invasion of Ukraine have raised the bar of attention, also showing that disinfor-
mation campaigns may come from governments.>’ More recently, the annulment of
the 2024 Romanian presidential election by the Constitutional Court, due to disin-
formation campaigns that compromised electoral integrity, vividly demonstrated the
impact of disinformation on European democracy and the need to reflect on the legal
and institutional instruments at our disposal to defend it.** While disinformation in
itself is not a historically new phenomenon, its magnitude, resonance and perils have
been dramatically amplified by the possibilities offered by the digital society.? The

22 Notably, the concept of fake news fails to adequately describe the complexity of disinformation.
The term is also increasingly used by politicians worldwide to characterise media they dislike, in an
effort to restrict the free press. See C Wardle and H Derakhshan, ‘Information disorder: Toward an
interdisciplinary framework for research and policy making’, Council of Europe report DGI(2017)09,
5. Similarly, the Report of the High level Group on fake report also advised against using the term ‘fake
news’ as it is both ‘inadequate’ to address the complexity of disinformation, which transcends the sim-
ple true/false divide, and ‘misleading’ as it has been weaponised by politicians and parties to attack
independent media. Report ‘A multi-dimensional approach to disinformation’ (n 20) 10.

23 J. Bayer, N Bitiukova, P Bard, J Szakacs, A Alemanno, and E Uszkiewicz, ‘Disinformation and
Propaganda — Impact on the Functioning of the Rule of Law in the EU and Its Member States’ (2019)
Study for the LIBE Committee, European Parliament, PE 608.864.

24 E Brown, ‘Propaganda, formation, and the Epistemic Value of Democracy’ (2018) 30 Critical
Review 194.

25 E Cirone, ‘Misinformation about COVID-19: Is the European Union Well Equipped to Fight the “Info-
demic”?’ in D Utrilla and A Shabbir (eds.) EU law in times of pandemic (EU Law Live Press, 2021) 177.

26 S Eskens, N Helberger and J Moeller, ‘Challenged by news personalisation: five perspectives
on the right to receive information’ (2017) 9 Journal of Media Law 259, 281.

27K Pentney, ‘Tinker, Tailor, Twitter, Lie: Government Disinformation and Freedom of Expres-
sion in a Post-Truth Era’ (2022) 22 Human Rights Law Review 1.

28 Judgment of the Constitutional Court of Romania n 32 of 6 December 2024. See for an analysis
R Cornea, ‘Romanian Militant Democracy in Action: Shielding Democracy from Subversion and An-
nulling the Elections’ (Verfassungsblog, 1 April 2025) at verfassungsblog.de.

2 O Pollicino ‘General Report: Freedom of Speech and the Regulation of Fake News’ in Freedom
of Speech and the Regulation of Fake News (Intersentia 2023) 1.
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communication changes brought about by the Internet and the rise of online plat-
forms have altered and facilitated the creation and dissemination of disinformation
(as well as information).*® Moreover, literature has shown that digital populists rely
heavily on unregulated, disintermediated platforms to spread propaganda, and for
this reason, they oppose restrictions from authorities or private entities.’'

The peculiarity of the challenges posed by disinformation has implications for
defending the value of democracy. It requires addressing the conduct of not only
Member States but also private actors. Indeed, intermediary services, including
online platforms, play a major role in this respect. Online platforms exercise quasi-
public functions over their online spaces: they act as ultimate arbiters of the content
they host, possessing the authority to autonomously decide whether to remove it. In
doing so, they make decisions that profoundly impact fundamental rights, primarily
the freedom of information and expression.* This raises valid concerns regarding
the risks associated with such a privatisation of censorship.*

That said, even though democracy as a value can be undermined through wide-
spread disinformation campaigns, establishing a formal breach of Article 2 TEU is
likely a difficult exercise. First, the Treaty-based and specific mechanism to enforce
EU values, namely, Article 7 TEU, may address only breaches put in place by Mem-
ber States.** Thus, both the preventive and sanctioning mechanisms envisaged by
that provision are unfeasible to address disinformation conducts whose responsibil-
ity rests on third countries or private actors, such as social media, political parties or
even individuals. The same also applies to infringement procedures under Articles
258-260 TFEU, which relate to failure to fulfil obligations by a Member State.

Second, as the case law on judicial independence illustrates, thus far, the entire
practice of enforcing the rule of law through Article 19(1) TEU has been based on a
scenario where liability for violating EU values rests with Member States, not with

30 B Martens, L Aguiar, E Gomez-Herrera and F Mueller-Langer, ‘The digital transformation of
news media and the rise of disinformation and fake news’ (2018) JRC Digital Economy Working Paper
at publications.jrc.ec.europa.eu.

31 G Martinico and M Monti, ‘Online Disinformation and Populist Approaches to Freedom of Ex-
pression: Between Confrontation and Mimetism’ (2024) 45 Liverpool Law Review 143.

32 On the complex framework for protecting fundamental rights online see G De Gregorio, ‘From con-
stitutional freedoms to the power of the platforms: protecting fundamental rights online in the algorithmic
society’ (2019) 11 European Journal of Legal Studies 65 and G Frosi and C Geiger, ‘Taking fundamental
rights seriously in the Digital Services Act’s platform liability regime’ (2023) 29 European Law Journal 31.

33 M Monti, ‘The EU code of practice on disinformation and the risk of the privatisation of cen-
sorship’ in S Giusti and E Piras (eds.) Democracy and Fake News (Routledge, 2020) 214.

34 On Article 7 TEU see, among others, W Sadurski, ‘Adding a Bite to a Bark? A Story of Article
7, the EU Enlargement, and J6rg Haider’ (2010) 16 Columbia Journal of European Law 385; L Bes-
selink, ‘The Bite, the Bark, and the Howl: Article 7 TEU and the Rule of Law Initiatives’ in A Jakab
and D Kochenov (eds), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance
(Oxford University Press 2017) 128 and D Kochenov, ‘Article 7 TEU: From “Nuclear Option” to “Sis-
yphean Procedure”?’ in U Belavusau and A Gliszczynska-Grabias (eds), Constitutionalism under Stress
(Oxford University Press 2020) 161.
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private parties.>> Therefore, the case law on the rule of law may be more useful for
the application of Article 2 TEU in cases involving disinformation conduct whose
responsibility falls with a Member State. As the Hungarian case recently shows, such
a scenario is far from remote.*® Yet, while indispensable, addressing disinformation
from the Union’s own members is only a drop in the ocean. In any case, so far,
Article 2 TEU has always been used in conjunction with other, more specific, provi-
sions of the Treaties.?” Scholars are still debating whether a similar approach could
be applied to the value of democracy, particularly by relying on Article 10 TEU as a
more concrete provision to enforce representative democracy and citizens’ right to
participate in the EU’s democratic life.>® The problem with these proposals is that,
unlike the rule of law, and despite some recent developments,*’ democracy is a value
that has been given little substance under EU law.*

35 Since the ASJP judgement, the Court of Justice has interpreted Article 19(1) TEU extensively,
holding that the obligation it imposes on Member States to ensure effective judicial protection ‘in the fields
covered by Union law’ encompasses the guarantee of independence for national courts, irrespective of
whether EU law is being implemented in the specific case. This then paved the way for the use of infringe-
ment proceedings for violations of Article 19(1) TEU against those Member States that undermine the
independence of the national judiciary. It also granted the Court jurisdiction, within the framework of
preliminary ruling procedures, to address interpretative questions concerning the substance of judicial in-
dependence under Article 19(1) TEU. Case C-64/16 Associagdo Sindical dos Juizes Portugueses (ASJP),
EU:C:2018:117. See for a commentary: M Bonelli and M Claes, ‘Judicial Serendipity: How Portuguese
Judges Came to the Rescue of the Polish Judiciary: ECJ 27 February 2018, Case C-64/16, Associagdo
Sindical Dos Juizes Portugueses’ (2018) 14 European Constitutional Law Review 622.

36 For an overview of the situation of State-funded disinformation in Hungary see: G Polyak, A
Urban, P Szavai and K Horvéath, ‘Disinformation under the guise of democracy: lessons from Hungary’
in M Echeverria, S Garcia Santamaria and D C Hallin (eds) State-Sponsored Disinformation Around
the Globe (Routledge, 2024) 231.

37 The pending infringement procedure concerning the Hungarian anti-LGBT law (Case C-769/22) could
however be a game-changer. Alongside the violation of internal market legislation and the EU Charter, the Com-
mission claims, for the very first time, that a Member State ‘has infringed Article 2 TEU’. See for an analysis of
the different paths for the justiciability of Article 2 TEU in such a case: LS Rossi, ‘‘Concretised’, ‘Flanked’, or
‘Standalone’? Some Reflections on the Application of Article 2 TEU’ (2025) 10 European Papers 1.

38 See for proposals in this direction: J Cotter, ‘To Everything There Is a Season: Instrumentalising
Article 10 TEU to Exclude Undemocratic Member State Representatives from the European Council
and the Council’ (2022) 47 European Law Review 69 and LD Spieker, ‘Beyond the Rule of Law: How
the Court of Justice Can Protect Conditions for Democratic Change in the Member States’, in A Soder-
sten and E Hercock (eds), The Rule of Law in the EU: Crisis and Solutions (Sieps 2023) 87.

3 In two judgments of November 2024 the Court started shaping the relationship between the
value of democracy under Article 2 TEU and the democratic rights of EU citizens under Articles 10
TEU and 22 TFEU. Case C-808/21 Commission v Czech Republic, EU:C:2024:962, and Case C-814/21
Commission v Poland, EU:C:2024:963. See for a comment: N Vissers, ‘Join the (political) party: The
CJEU’s emerging role as a guardian of democracy in Cases C-808/21 and C-814/21° (2025) 32 Maas-
tricht Journal of European and Comparative Law 1. See also, more recently, judgment in Case
C-181/23 Commission v Malta, EU:C:2025:283, particularly paras 88-90.

40 As Nemitz and Ehm argued, ‘as to democracy, EU primary law does not contain the necessary
consolidations and concretisations as were achieved regarding fundamental rights in the Charter of
Fundamental Rights of the European Union’. P Nemitz, F Ehm, ‘Strengthening Democracy in Europe
and its Resilience Against Autocracy: Daring More Democracy and a European Democracy Charter’
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Third, Article 2 TEU does not appear to be clear and precise enough to satisty, on
its own, the conditions for direct effect, even less to create obligations for private par-
ties, thus hampering a successful response against disinformation.*' Although the
Court of Justice has recently shed some light on the meaning of the value of democracy
under Article 2 TEU,* this case law does not yet amount to a full set of standards.
Moreover, obligations under Article 2 TEU do not appear unconditional, but rather to
be understood as results to be achieved in light of the constitutional structure of each
Member State. As the Court of Justice has stressed, neither Article 2 TEU nor any
other provision of EU law ‘requires Member States to adopt a particular constitutional
model governing the relationships and interaction between the various branches of the
State, in particular as regards the definition and delimitation of their competences’.**

Against this background, the peculiar challenges posed by the phenomenon of dis-
information call for a different role for EU institutions in safeguarding democracy.
This involves setting aside (at least for now) the judicial route to prioritise the adoption
of secondary law instruments that give legal backing to the value of democracy.

3. The EU’s legislative response to disinformation

Over the past few years, the Union has adopted a set of relevant legislative acts to
fight disinformation. In the EDAP, the Commission outlined several policy initia-
tives to promote and defend democracy against, inter alia, the challenge of disinfor-
mation. In particular, the EDAP included the commitment to two relevant legislative
proposals, which were subsequently adopted in the following years: the DSA and the
Political Advertising Regulation. Instead, the EMFA was announced by the president
of the Commission in the 2021 State of the Union and proposed one year later.**

Through these three instruments, the Union is pursuing different goals but also
building an arsenal to combat disinformation and, consequently, protecting the in-
tegrity of our democracies.*> The following pages will discuss each of these instru-
ments individually, with the aim of understanding the EU legislature’s contribution
to tackling disinformation.

in S Garben, I Govaere and P Nemitz (eds), Critical Reflections on Constitutional Democracy in the
European Union and its Member States (Hart Publishing 2019) 345, 349.

41' M Brkan, ‘EU fundamental rights and democracy implications of data-driven political cam-
paigns’ (2020) 27 Maastricht Journal of European and Comparative Law 774, 782.

42 See footnote 39 above.

43 Case C-430/21 RS, EU:C:2022:99, para 43.

4 President of the European Commission, ‘State of the Union 2021 at state-of-the-union.ec.europa.eu.

4 More recently, this toolbox has been expanded with the adoption of the Al Act (Regulation
2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down harmonised
rules on artificial intelligence), which, however, is outside the scope of the present analysis.
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3.1. Enhancing platforms’ responsibility: the Digital Services Act

The DSA was adopted in 2022, on the basis of Article 114 TFEU, and became fully
applicable in February 2024.¢ The Commission presented it in the EDAP as a major
tool in the fight against disinformation, as it provides for ‘more obligations and ac-
countability for online platforms’.*” Despite the few explicit references to disinfor-
mation, which are confined to its preamble, the DSA acknowledges its aim of ‘en-
suring a safe, predictable and trusted online environment, addressing the dissemina-
tion of illegal content online and the societal risks that the dissemination of disinfor-
mation or other content may generate, and within which fundamental rights en-
shrined in the Charter are effectively protected and innovation is facilitated’.** The
notion of ‘illegal content’ is framed in very broad terms by Article 3(h) DSA, en-
compassing conduct in violation of EU law or the law of any Member State.

To achieve its goals, the DSA establishes a complex framework that has a three-
fold relevance for countering disinformation. First, the DSA makes platforms re-
sponsible for spreading disinformation through their services. Let’s be clear: the
DSA does not revolutionise platforms’ accountability related to content. It maintains,
as a general rule, online platforms’ non-liability for the content hosted on their ser-
vices, provided that they are unaware of the violations.*’ Furthermore, platforms are
not required to monitor content and users on their services, nor are they obligated to
actively seek out illegal activity.>® That said, the adoption of the DSA marked a sig-
nificant turning point in the EU legislature’s involvement in urging platforms to as-
sume their responsibilities concerning, inter alia, the spread of disinformation. It
established rules for moderating and removing illegal content, along with due dili-
gence and transparency obligations applicable to all intermediary service providers,
regardless of their place of establishment, provided they offer services to users in the
Union. As such, the DSA marked a crucial step for the ‘supranational regulation of
online public discourse’.’’

The DSA adopts a ‘layered requirements’ approach depending on the size of
online intermediary services and, thus, their impact and the risks they pose.>> The

46 For full commentary on the DSA see F Hofmann and B Raue (eds), Digital Services Act (Blooms-
bury 2024) and M Husovec, Principles of the Digital Services Act (Oxford University Press 2024).

47 Communication COM(2020)790 (n 4) 21.

48 Regulation 2022/2065 (n 12) Recital 9, emphasis added.

4 Regulation 2022/2065 (n 12) Art 6, which confirms the previous liability exemption in Article
14 of the E-commerce directive: Directive 2000/31/EC of the European Parliament and of the Council
of 8 June 2000 on certain legal aspects of information society services, in particular electronic com-
merce, in the Internal Market (Directive on electronic commerce). This is complemented by the inser-
tion of a Good Samaritan clause in Article 7.

30 Regulation 2022/2065 (n 12) Art 8.

3I' M Monti, ‘Towards a Federal-Type Regulation of Online Public Discourse by the EU?” (2024)
30 European Public Law 1, 2.

32F G’sell, ‘The digital services act (DSA): a general assessment’ in A von Ungern-Sternberg (ed),
Content Regulation in the European Union — The Digital Services Act (Schriften Des Irdt, 2023) 89.
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first layer of obligations concerns all providers of intermediary services, followed by
hosting services, online platforms,” and, finally, very large online platforms and
search engines (VLOPs), defined as services that reach 45 million active monthly
users in the EU.>* While all intermediary services have transparency’® and due dili-
gence obligations concerning their content moderation activities,*® the DSA provides
for specific due diligence requirements for VLOPs. They have to carry out a yearly
assessment of four categories of ‘systemic risks’ in the EU, all of which are relevant
for countering disinformation.”’ Relevantly, systemic risks concern not only (a) the
dissemination of illegal content, but also harmful online behaviours capable of neg-
atively affecting (b) the exercise of fundamental rights, (c) civic discourse, electoral
processes and public security and (d) gender-based violence, public health, minors,
and physical and mental well-being.”® Thus, while disinformation is not, as such, a
systemic risk, it can clearly give rise to such a risk, particularly in the case of the
negative effects on civic discourse, electoral processes, and public security included
in Article 34(1)(c).”’ According to Article 35, VLOPs must then implement effective
measures to mitigate systemic risks, also following the Commission’s guidelines,
which include adapting content moderation procedures and algorithmic systems,
such as those used to recommend content. Although those measures do not require
VLOPs to remove disinformation, most removal efforts are taking place under the
2022 Code on disinformation.®’ The latter has been integrated into the DSA frame-
work as a proper Code of Conduct under Article 45 since July 2025, with the result
that it has become ‘a benchmark for determining platforms’ compliance with the

33 The definitions of intermediary and hosting services and online platforms are provided, respec-
tively, in Art 3(g) and Art 3(i) Regulation 2022/2065 (n 12).

3 Regulation 2022/2065 (n 12) Art 33. The designation of a services as VLOP is entrusted by the
Commission, which acts by decision. So far, the Commission has designed 25 VLOPs. The list is avail-
able on the Commission’s website at the following link: digital-strategy.ec.europa.cu.

35 These require that platforms include in their general terms and conditions information about the
restrictions they impose in the use of their services, including the policies, procedures and measures
used for the purpose of content moderation (Art 14 DSA) and that they publish annual reports on their
content moderation activity (Art 15 DSA).

36 According to Art 14(1) DSA, providers ‘shall act in a diligent, objective and proportionate man-
ner in applying and enforcing the restrictions’ and ‘with due regard to the rights and legitimate interests
of all parties involved, including the fundamental rights of the recipients of the service, such as the
freedom of expression, freedom and pluralism of the media, and other fundamental rights and freedoms
as enshrined in the Charter’.

57 Recital 84 DSA further links systemic risks to disinformation by requiring that, when assessing
such risks, VLOPs ‘pay particular attention to how their services are used to disseminate or amplify
misleading or deceptive content, including disinformation’.

38 Regulation 2022/2065 (n 12) Art 34.

% S Miindges, K Park ‘But did they really? Platforms’ compliance with the Code of Practice on
Disinformation in review’ (2021) 13 Internet Policy Review 1.

6 R () Fathaigh, D Buijs and J van Hoboken, ‘The Regulation of Disinformation Under the Digital
Services Act’ (2025) 13 Media and Communication 1.
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DSA’.%! Finally, other relevant obligations under the DSA include the crisis response
mechanism, which allows the Commission to request VLOPs to take certain actions
in the event of a crisis,® the yearly submission to an independent audit, ** and the
establishment of an independent compliance function.*

Second, the DSA empowers users and interested parties to combat disinfor-
mation. Article 16 DSA requires hosting services, including online platforms, to es-
tablish a ‘notice and action” mechanism that enables individuals or entities to notify
the presence of illegal content on their service. The activation of this mechanism thus
prevents platforms from claiming ignorance regarding the existence of illegal con-
tent, thereby triggering their liability. Indeed, once intermediary services become
aware of illegal activity, they shall act ‘expeditiously to remove or to disable access
to the illegal content’.® In the case of users who frequently post manifestly illegal
content, providers of online platforms are compelled to suspend their services after
issuing a prior warning.® This duty is compensated, on the side of users’ freedom of
expression, by the obligation to state reasons for removing content and adopting
other restrictive measures.®’ Instead, and regrettably, platforms are not required to
state reasons where they refuse to take action after a notice.®® Providers of online
platforms must also enable users to contest decisions regarding the removal or label-
ling of content through an internal complaint-handling system and an external out-
of-court dispute resolution mechanism.® Furthermore, they are required to give pri-
ority and process without delay the notices submitted by ‘trusted flaggers’ such as
independent fact-checking and research organisations.”

The third contribution of the DSA to combating disinformation is the creation of
an enforcement system. In contrast with the E-Commerce directive, whose supervi-
sion and enforcement were left with Member States and self-regulatory initiatives,

61 European Commission Press release ‘Commission endorses the integration of the voluntary code
of practice on disinformation into the digital services act’ (13 February 2025) at ec.europa.cu.

2 Regulation 2022/2065 (n 12) Art 36.

63 Ibid Art 37.

% Ibid Art 41.

% Tbid Art 6(1)(b). Notably, and as also specified by recital 22 DSA, the removal of content shall
take place in full observance of the fundamental rights of users of the service, particularly the right to
freedom of expression and of information.

% Regulation 2022/2065 (n 12) Art 23. Recital 63 DSA specifies that a content is manifestly illegal
‘where it is evident to a layperson, without any substantive analysis, that the content is illegal or, re-
spectively, that the notices or complaints are unfounded’.

7 Regulation 2022/2065 (n 12) Art 17 DSA.

% P Ortolani, ‘If You Build It, They Will Come: The DSA’s “Procedure Before Substance” Ap-
proach’ (Verfassunsblog, 7 November 2022) at verfassungsblog.de.

9 Regulation 2022/2065 (n 12) Arts 20 and 21.

70 Ibid Art 22. To obtain the status of trusted flaggers, an applicant must demonstrate (a) particular
expertise in detecting, identifying, and notifying illegal content; (b) independence from online platform
providers; (c) diligence, accuracy, and objectivity in submitting notices. The status is awarded by the
Digital Services Coordinator of the Member State where the applicant is established.
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the DSA established a proper oversight and enforcement framework, which is shared
between national authorities (which shall appoint the Digital Services Coordina-
tors)”' and the Commission. While in general the competent Member State is the one
in which the provider has its main establishment, compliance with the special mon-
itoring obligations for VLOPs falls under the exclusive radar of the Commission.’>
This system comes with far-reaching monitoring, investigation and enforcement
powers, including the possibility to adopt interim measures and impose fines of up
to 6 per cent of the annual worldwide turnover of the provider in the preceding fi-
nancial year”®, as well as penalty payments.’

The inclusion of a centralised enforcement mechanism against VLOPs is a crucial
development: ambitious rules without proper enforcement are nothing more than a paper
tiger. For the moment, the Commission has not overlooked its role as guardian of EU
law. It has initiated proceedings against several platforms, including Meta, TikTok, and
X, for breaching the DSA,” and has also referred six Member States to the Court of
Justice for failing to effectively implement the DSA, particularly regarding the appoint-
ment and empowerment of the Digital Services Coordinator.”® More recently, the Com-
mission adopted the first non-compliance decision against a VLOP. On 5 December
2025, it imposed a fine of €120 million on X for breaching its transparency obligations
under the DSA, due to X’s deceptive design of its ‘blue checkmark’, lack of transparency
in its advertising repository, and inadequate access to data for vetted researchers.”’

The Commission’s decision against X is undoubtedly ‘a landmark step for EU
digital regulation’,” but we should not be dazzled by this initial move. In the medium
to long term, a valid concern remains that the Commission’s dual role as a political
actor and an administrative body could make it vulnerable to (geo)political pressure
to (not) enforce the DSA.” In this regard, scholars have already started making pro-
posals to reconsider the Commission’s role within the DSA enforcement framework

71 Tbid Art 49.

72 Ibid Art 56. This decision appears to be a response to the challenges that arose in enforcing the General
Data Protection Regulation (GDPR) through the system of Data Protection Authorities. See C Busch ‘Plat-
form responsibility in the European Union: from the E-commerce directive to the digital services act’ in B
Chakravorti and J P Trachtman (eds) Defeating Disinformation (Cambridge University Press, 2025)

73 Regulation 2022/2065 (n 12) Arts 52(3) and 74.

74 Ibid Arts 52(4) and 76.

75 An overview of the proceedings activated by the Commission can be found on the dedicated
website: digital-strategy.ec.europa.eu.

76 European Commission Press release: ‘Commission decides to refer Czechia, Spain, Cyprus, Po-
land and Portugal to the Court of Justice of the European Union due to lack of effective implementation
of the Digital Services Act’ (7 May 2025) at ec.europa.cu.

77 European Commission Press release: ‘Commission fines X €120 million under the Digital Ser-
vices Act (5 December 2025) at ec.europa.eu.

78 L Comel, ‘€120 million later: the DSA enters the enforcement phase’ (Media Laws 23 December
2025) at www.medialaws.eu.

79 See the European Parliament debate of 21 January 2025 on the DSA enforcement against US
platforms at www.europarl.europa.cu
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or, at the very least, introduce safeguards to enhance its independence by drawing
on the experience of neutral bodies such as Eurostat and OLAF.® At the same time,
to make the DSA a true success story, the commitment of users, civil society, and
research organisations is also crucial, as the DSA relies on their active role in report-
ing disinformation and illegal content. There is thus a need for a composite combi-
nation of private and public, national and European, enforcement to guarantee that
the DSA will not be a paper tiger.

3.2. Regulating political advertising and restricting microtargeting: the Political
Advertising Regulation

The very recent Regulation 2024/900 on the transparency and targeting of political
advertising is another interesting EU piece of legislation for fighting disinformation.
Political advertising has long been a crucial component of marketing in electoral
campaigns.®’ Nonetheless, the advent of digital platforms has revolutionised the
field. Today, political campaigns are increasingly conducted online, specifically
through social media platforms. The DSA already features some general transpar-
ency requirements on advertising, which also cover political advertising. According
to Article 26 DSA, online platforms must ensure that users can recognise advertise-
ments as such, including through prominent markings. They should also provide in-
formation about the advertiser’s identity, the person who paid for the advertisement,
and the criteria used to select the user as the recipient. Where applicable, options to
modify those parameters should also be made available. In addition, VLOPs shall
make available a repository of their advertisement practices.®

Regulation 2024/900 complements the DSA framework by providing harmo-
nised rules on the labelling and transparency specifically for political advertising. At
the same time, it establishes strict rules on the use of microtargeting techniques in
the context of political advertising that are based on the processing of personal data.
The duality of aims is reflected in a double legal basis: Article 114 TFEU for the
general rules on political advertising services and Article 16 TFEU for the provisions
on microtargeting. As regards the addressees of the regulation, these are providers
of political advertising services — including publishers —, sponsors, and controllers
as defined in Article 4, point 7, of the GDPR.

Throughout the regulation, the necessity for EU intervention is justified based on
strong value-based language. Although the regulation declares not to affect the content

80 J Harfst, T Mast, and W Schulz ‘Independence as a Desideratum: DSA Enforcement by the EU
Commission’ (Verfassungsblog, 16 July 2025) at verfassungsblog.de.

81 Kaid and Holtz-Bacha define political advertising as ‘a means through which parties and candi-
dates present themselves to the electorate, mostly through the mass media’. C Holtz-Bacha and LL
Kaid, ‘Political advertising in international perspective’ in LL Kaid and C Holtz-Bacha (eds), The Sage
handbook of political advertising (Sage Publications 2006) 3.

82 Regulation 2022/2065 (n 12) Art 39.
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of political advertisements,* it is evident that ‘a key target of the proposal is the con-
tent of advertisements if it is disinformation’.® This, in turn, is directed at protecting
democracy. The underlying idea is that if citizens cannot recognise political advertise-
ments, particularly in the current era of disinformation, this will prevent them from
exercising their democratic rights in an informed manner. In this context, transparency
is regarded as ‘a legitimate public goal, in conformity with the values shared by the
Union and its Member States pursuant to Article 2 of the Treaty on European Union
(TEU)’ and a necessary element ‘to support open and fair political debate and political
campaigns, and free and fair elections or referendums, and to counter information ma-
nipulation and interference, as well as unlawful interference, including from third
countries’.® Indeed, the regulation conceives political advertising as a possible ‘vector
of disinformation, in particular where the advertising does not disclose its political na-
ture, comes from sponsors outside of the Union or is subject to targeting techniques or
ad-delivery techniques’.%® The preamble also reveals a specific concern regarding po-
litical advertising originating from third countries and foreign actors. As recital 19
makes clear, electoral interference from outside the EU ‘is known to pose a serious
threat to democracy, which is a common value of the Union and the securing of which
is of fundamental importance to the Union and its Member States’.

The proper identification of political advertising is crucial as it determines the scope
of application of the harmonised transparency rules. A too broad definition would un-
duly limit freedom of expression, which encompasses the more specific area of political
speech.®” It could encourage censorship and impose significant restrictions on both
commercial campaigns that are not typically regarded as political and on non-commer-
cial campaigns, including those by civil society actors. Indeed, the Commission’s pro-
posal initially drew criticism for its overly broad definition of political advertising.**

Despite certain amendments, the final text of Regulation 2024/900 still retains a
wide scope. It defines political advertising as concerning two types of messages: ‘by,
for or on behalf of a political actor, unless it is of a purely private or a purely com-
mercial nature’ or those which are ‘liable and designed to influence the outcome of

8 Regulation 2024/900 (n 13) Recital 14.

8 A Richter, ‘For Propaganda Without Disinformation: Draft EU Regulation on Political Adver-
tising” (EJIL: Talk!, 24 February 2023) at www.ejiltalk.org.

85 Regulation 2024/900 (n 13) Recital 4.

8 Ibid.

87 There is abundant ECtHR case law in this respect. See in particular Lindon, Otchakovsky-Lau-
rens and July v France App nos 21279/02 and 36448/02 (ECtHR, 22 October 2007) para 46 and Win-
grove v. the United Kingdom App no 17419/90 (ECtHR, 25 November 1996) para 58.

88 See J Barata, ‘Regulation of online political advertising in Europe and potential threats to free-
dom of expression’ (Media@LSE, 9 March 2023) at blogs.1se.ac.uk and S Lindroos-Hovinheimo, ‘The
Proposed EU Regulation on Political Advertising Has Good Intentions, But Too Wide a Scope’ (Euro-
pean Law Blog, 23 February 2022) at www.europeanlawblog.cu.

M van Drunen, N Helberger, W Schulz, and C de Vreese, ‘The EU is going too far with political
advertising!” (DSA Observatory, 16 March 2023) at dsa-observatory.eu.
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an election or referendum’.® This second prong is likely to encompass ‘issue-based
advertisements’ such as those promoted by NGOs.”® When the Commission issued
the regulation proposal, many NGOs voiced their concerns regarding the wide defi-
nition of political advertising, urging a clarification that the regulation applies solely
to paid political content.”’ In the end, after long discussion at the trialogue stage, the
regulation maintains an ambiguous character as it only specifies that advertising
messages are ‘normally provided for remuneration or through in-house activities or
as part of a political advertising campaign’.*> At the same time, the Regulation at-
tempts to reassure NGOs with recital 23, which requires a ‘clear and substantial link’
between the message and its potential to influence electoral outcomes, voting behav-
iour or legislative or regulatory process.

Additionally, in comparison to the proposal, the final version of the Regulation
does not include in the definition of political advertising messages from official EU
or national sources related to the organisation and participation of electoral cam-
paigns, public communication providing official information and messages present-
ing candidates in specified public spaces or in the media which is explicitly provided
for by law and allocated free of charge.”® It also explicitly excludes from its scope
political opinions expressed in a personal capacity and, in order not to affect the
freedom of the media, those subject to editorial responsibility.”* Despite these im-
provements, many NGOs still remain sceptical about the broad definitions adopted
by the regulation,” and not without reason.

The core of the regulation aims to ensure that political advertising is clearly la-
belled as such, allowing users to know that they are being targeted, who sponsored
the advertising, and for which election or referendum, and be able to consult trans-
parency notices.”® Then, all online political advertisements published in the Union
or aimed at EU citizens and residents shall be included in a European repository set
up by the Commission.”” In the end, if the provider notices that information provided

8 Regulation 2024/900 (n 13) Art 3(2). Paragraph 4 of the same provision then specifies the notion
of ‘political actor’.

% T Nenadic and K Bleyer-Simon, ‘Issue-based advertising’ (2021) Report by the EUI Centre for
Media Pluralism and Media Freedom at hdl.handle.net.

! In October 2022, around 30 NGOs wrote a letter to the Czech Presidency calling for a series of
amendment to the Commission proposal. The letter is available at www.liberties.eu.

92 Regulation 2024/900 (n 13) Art 3(2).

%3 Ibid.

94 Regulation 2024/900 (n 13) Art 1, para 2 and 3. See also recitals 29 and 30.

95 See the Report by Civil Liberties Union for Europe ‘European Commission Discussion Points:
Online Focus Group on Transparency and Targeting of Political Advertising’ (2025) at www.liberties.eu.

% Regulation 2024/900 (n 13) Art 11. The following Article 12 specifies the information that trans-
parency notices shall include. See also Commission Implementing Regulation 2025/1410 of 9 July 2025
on the format, template and technical specifications of the labels and transparency notices of political
advertisements in accordance with Articles 11 and 12 of Regulation 2024/900 of the European Parlia-
ment and of the Council.

97 Regulation 2024/900 (n 13) Art 13.
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by the publisher or sponsor is incomplete, it shall first make contact and request
corrections and, if not possible, remove the political advertisement.”® At the same
time, to ensure that political actors can conduct cross-border campaigns, Regulation
2024/900 excludes restrictions imposed by advertising providers that are solely
based on the place of residence of the sponsor or establishment.” However, spon-
sored advertising from outside the EU is prohibited in the three months leading up
to an election, reaffirming the connection between disinformation and sponsored po-
litical advertising from third countries that underpins the regulation.'®

In addition, the regulation imposes due diligence obligations. These include
transmitting, if requested, any necessary information to national authorities and in-
terested entities such as vetted researchers, civil society organisations and journal-
ists.!’! Furthermore, a notice and action mechanism that resembles that of the DSA
is envisaged. The publisher shall have mechanisms in place to allow natural or legal
persons to signal any political advertisement that does not comply with the Regula-
tion.'” In the case of VLOPs, they shall examine and address the notifications re-
ceived without undue delay, in a diligent, non-arbitrary, and objective manner, and
inform the notifier about the follow-up provided. More stringent obligations apply
in the month immediately preceding an election or a referendum: political advertis-
ing publishers shall process notices about potentially unlawful or non-compliant po-
litical advertisements within 48 hours.'®

As anticipated, the Political Advertising Regulation also marks the first binding
step in addressing political microtargeting. The restrictions arise from the idea that
microtargeting can be used as a means to spread disinformation. Indeed, the preamble
states that targeting techniques ‘negatively impact the democratic process as it leads to
fragmentation of the public debate about important societal issues, selective outreach
and, ultimately, the manipulation of the electorate’ and ‘increases the risk of the
spreading of information manipulation and foreign interference’. The same recital also
stresses that ‘[m]isleading or surreptitious political advertising is a risk because it in-
fluences the core mechanisms that enable the functioning of our democratic soci-
ety’.'” The regulation allows such targeting techniques only if two conditions are sat-
isfied: the controller collected data from the data subject, and the users have given
consent for their collection in accordance with the GDPR.'® In addition, political mi-
crotargeting is prohibited in relation to the most sensitive data as defined in the GDPR

% Tbid Art 12(2).

% Tbid Art 5(1).

190 Thid Art 5(2).

101 Tbid Arts 16 and 17.

102 Tbid Art 15.

103 bid Art 15(7).

104 Ibid Recital 74.

195 Tbid Art 18(1). Additional transparency requirements are specified in Art 19.
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(such as ethnic origin, political opinion, religious belief or sexual orientation).'* This
exclusion intersects with the similar prohibition included in the DSA but has a broader
scope, encompassing actors beyond online platforms.'"’

Regarding enforcement, it is entrusted to different national authorities, depend-
ing on the specific rules outlined in Regulation 2024/900.'%® First, Member States
shall designate competent authorities for the supervision of online intermediary ser-
vices, which may include those appointed under the DSA. Second, enforcement of
microtargeting is delegated to the national supervisory authorities under the GDPR
and the European Data Protection Supervisor (EDPS). Third, Member States shall
appoint competent authorities to supervise the remaining aspects of the Regulation,
which may differ from the two previously mentioned. The Regulation specifies that
such authorities ‘shall structurally enjoy full independence both from the sector and
from any external intervention or political pressure’.'” Member States shall also
outline rules on sanctions, which, however, cannot exceed the maximum penalty
amounts set forth in Article 25 of the Regulation.

Most of the Political Advertising Regulation has been applicable only since Oc-
tober 2025."" In this respect, the Commission failed to achieve its objective of hav-
ing the regulation in place before the 2024 European Parliament elections. Moreover,
the guidelines on the application of the Regulation, an opportunity for the Commis-
sion to shed further light on the responsibilities of platforms and advertising services
and to address the thorny issue of the definition of political advertising, were released
only on 8 October 2025, two days before the regulation became applicable.''! Alt-
hough all documents are now available, the Regulation’s implementation has a
bumpy road ahead. Labelling EU rules as ‘unworkable’ and creating ‘legal uncer-
tainties’, several platforms, including Google and Meta, decided to stop serving po-
litical advertising in the EU ahead of the application of the Political Advertising
Regulation.''? The Commission’s late release of the guidelines is regrettable in this

106 Thid Art 18(1)(c). Instead, it remains uncertain whether the regulation allows targeting based on
sensitive data without profiling. See S Eskens, ‘The role of the Political Advertising Regulation and Eu-
ropean Media Freedom Act in the EU’s anti-disinformation approach’ (Working Paper 31 August 2024)
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Regulation 2024/900 (n 13) Art 30.

T European Commission, ‘Guidelines to support the implementation of Regulation (EU)
2024/900 on the transparency and targeting of political advertising’, C(2025) 6829 final.

12 Google, ‘An update on political advertising in the European Union’ (14 November 2014) at
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respect, as such guidelines could have assisted platforms in identifying political ad-
vertising, thus lessening the risk of a complete halt to serving political advertising.
The platforms’ ban is likely to affect the most civil society organisations, whose
advertising campaigns deemed political by platforms will be restricted, and which
have fewer resources than established parties for promoting their initiatives.'" It will
also adversely impact voters, who will have fewer sources to access political infor-
mation. At the same time, this will not reduce the spread of disinformation and will
benefit propaganda campaigns that profit from algorithmic recommendations.'*

3.2. Protecting the media to fight disinformation: the EMFA

The emergence of digital platforms has marked a significant shift in the composition
of the public sphere, resulting in traditional media losing their role as gatekeepers of
information. Notably, ‘[pJublic communication mediated by mass media is socially
selective, one-way, linear, centralised, and non-transparent, but through digital me-
dia it diversifies into participatory, interactive, net-like, decentralised, and transpar-
ent communication processes’.''” The manner in which platforms operate in sharing
news and information, particularly their policies on content moderation and algorith-
mic recommendations, influences various aspects of media pluralism, as well as con-
tributing to the spread of disinformation.''® At the same time, we are witnessing an
erosion of the integrity of the media and the freedom of journalism throughout the
EU, and particularly in Central European Member States.'"’

To address these and other challenges, the EU adopted the EMFA in Spring
2024, which became fully applicable on 8 August 2025."'® Thus, after years in which
media freedom and pluralism did not feature among EU initiatives for enforcing EU
values, despite their crucial role in safeguarding democracy,'"” the legislature has

113 See in this respect the statement by LibertiesEU in response to Google’s decision at www_liberties.eu.

114 Notably, systems of algorithmic recommendations tend to promote sensational and shocking
content, as well as content that users already enjoyed and agreed with before. See L Quaritsch, ‘Political
Advertising in the 2024 European elections Between Europeanisation and the protection of electoral
integrity online” (Hertie Policy Brief, 4 June 2024) at www.delorscentre.eu.
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118 On 10 July 2024 Hungary challenged the validity of the EMFA through an action for annulment,
which is currently pending before the Court of Justice. See pending case C-486/24 Hungary v Parlia-
ment and Council.
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ered?’ (2022) Media Laws 100.
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finally decided to step in. The EMFA is a horizontal instrument applicable to all
media, and it encompasses a wide range of issues, thereby representing a significant
shift in the EU’s involvement with media activities.

First, the EMFA obliges Member States to respect the effective editorial freedom
of the media, and lays down measures for ensuring their independent functioning.'*’
In particular, it forbids Member States to ‘interfere in or try to influence the editorial
policies and editorial decisions of media service providers’ (Article 4(2)) and compel
them to put in place safeguards for ensuring that those providers are editorially and
functionally independent.'?' This includes ensuring that the procedures for appoint-
ing and dismissing the head and members of the management board of public service
media providers are open, transparent, effective, non-discriminatory, and capable of
guaranteeing their genuine independence.'? Those legislative, regulatory or admin-
istrative measures taken by the Member States that may affect the operation of the
media service must be duly justified and proportionate.'**

Second, the EMFA establishes an independent European Board for Media Services
(EBMS) to promote the effective and consistent application of the EMFA.'** The
EBMS replaces the European Regulators’ Group for Audiovisual Media Services and
acts as an independent advisory body at the EU level, comprising national regulatory
authorities and bodies from the media and audiovisual sector. It supports the Commis-
sion by offering technical expertise and opinions, as well as contributing to the devel-
opment of guidelines. Furthermore, the EBMS promotes cooperation and exchanges
among national regulatory authorities and mediates in the event of disagreements.

The EMFA is founded on the premise that media freedom and pluralism play a
crucial role in safeguarding democracy and, more broadly, EU values. Independent
media are understood as performing the role of ‘public watchdog’ and as ‘an indispen-
sable factor in the process of the formation of public opinion’.'* This becomes even
more apparent when comparing the EMFA with the 2010 Audiovisual Media Services
Directive, which already included provisions for enhancing media pluralism but lacked
a strong value-based language.'?® The primary objectives of the EMFA are indeed to
regulate the internal market for media services while simultaneously safeguarding the
independence and pluralism of the media, as stated in Article 1. This should be read in

120 In this respect, on 11 December the Commission launched the first infringement procedure for
failure to comply with the EMFA by sending a letter of formal notice to Hungary. See European Com-
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light of recital 2, which acknowledged that ‘[t]he Union should help the media sector
so that it can seize those opportunities within the internal market, while at the same
time protecting the values that are common to the Union and to its Member States,
such as the protection of fundamental rights’. A central provision in this respect is
Article 3, which establishes the right of media services recipients to access ‘a plurality
of editorially independent media content’ and compels Member States to respect this
right and ‘ensure that framework conditions are in place in line with this Regulation to
safeguard that right, to the benefit of free and democratic discourse’. The nature of the
obligations for Member States is a matter of debate. For sure, it includes a negative
obligation not to interfere with the right to access public media content. However, as
Cavaliere argues, it seems to include also ‘a distinctive horizontal and derivative pos-
itive dimension’ which entails “a right not to receive media content of such poor quality
that hinders the democratic discourse’.'?’

The intention to promote compliance with EU values also emerges in several re-
citals of the regulation. In particular, the EMFA stresses the role played by media in
upholding the fundamental right to freedom of expression and information, ‘enabling
people to seek and receive diverse information, and in promoting the values of democ-
racy, cultural diversity and social cohesion’.'*® It also openly seeks to contribute to the
protection of Article 11 of the Charter.'? Furthermore, it recognises that the media
plays a crucial role in shaping public opinion and providing citizens with information
relevant to active participation in democratic processes. > In this respect, it emphasises
the importance that recipients of media services can identify the owners of the media
and potential conflicts of interest since this ‘is a prerequisite for forming well-informed
opinions and, consequently, for actively participating in a democracy’."*!

Moving to the relationship between media disinformation, it is crucial to empha-
sise its dual nature. On one hand, independent and reliable media that deliver accu-
rate and thorough information to the public are crucial in breaking down disinfor-
mation narratives. On the other hand, the media can themselves be a vector of mis-
information, particularly in a context of declining quality journalism and a quest for
sensationalism. In some cases, they can also be actively involved in disinformation
campaigns. '*?

127 P Cavaliere ‘Freedom of expression after disinformation: Towards a new paradigm for the right
to receive information’ (2024) 16 Journal of Media Law 28, 37.

128 Regulation 2024/1083 (n 14) Recital 27.

129 Tbid Recitals 9 and 21.

130 Tbid Recital 64.

131 Ibid Recital 32.

132 See for a series of examples: EU Disinfo Lab, ‘The role of “media” in producing and spreading
disinformation campaigns’ (13 October 2021) at www.disinfo.eu. On the role of traditional media in
the dissemination of disinformation see Y Tsfati, H G Boomgaarden, J Strombéck, R Vliegenthart, A
Damstra and E Lindgren, ‘Causes and consequences of mainstream media dissemination of fake news:
literature review and synthesis’ (2020) Annals of the International Communication Association 157.
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This dual role of media is reflected in the text of the EMFA. On the one hand, the
EMFA generally understands independent and quality media as ‘an antidote against
disinformation and foreign information manipulation and interference’.'** More spe-
cifically, it emphasises the harm that disinformation inflicts on the internal market for
media services, particularly through the behaviours of global platforms. It considers
that digitalisation has increased market failures in the internal market for media ser-
vices."** Global platforms are seen as gateways to media content supported by a busi-
ness model that encourages polarised content and disinformation. This challenges the
media services market, as platforms are more competitive and, as advertising provid-
ers, divert financial resources from the media sector. In this respect, the EMFA aims
to enhance the competitiveness of media services vis-a-vis digital platforms.

On the other hand, while the positive role is more apparent, the EMFA also
acknowledges that dissemination of disinformation can run through media, resulting
in improvements compared to the Commission’s proposal.'*> The EMFA is con-
cerned that media providers engaging in disinformation do not exploit the system. It
recognises that ‘the good functioning of the internal market for media services is
challenged by providers, including those controlled by certain third countries, that
systematically engage in disinformation’."* In this respect, the EMFA aims at boost-
ing cooperation between national regulatory authorities insofar as ‘it is key to ensur-
ing that media market players, which are often active in different media sectors, that
systematically engage in disinformation or information manipulation and interfer-
ence, do not benefit from the scale of the internal market for media service’.'*’

The understanding of traditional media as an antidote to disinformation is reflected
in the decision to confer them a media privilege, as established by Article 18 EMFA.
While the DSA was silent on the matter, Article 18 EMFA grants traditional media a
privileged status on digital platforms regarding content moderation procedures. It es-
tablishes a special framework for VLOPs to treat content from media service provid-
ers. First, VLOPs shall include functionality that allows media to declare themselves
as independent media that comply with the EMFA requirements. Second, VLOPs shall
grant the media special guarantees, thereby creating a series of exceptions to proce-
dures under the DSA."*® In particular, when they intend to remove media content,
VLOPs shall include a statement of reasons and allow the media to reply within 24

133 Regulation 2024/1083 (n 14) Recital 14.

134 Ibid Recital 4.

135 Commission Proposal for a Regulation of the European Parliament and of the Council estab-
lishing a common framework for media services in the internal market (European Media Freedom Act)
and amending Directive 2010/13/EU, COM/2022/457 final (hereafter ‘EMFA Proposal’).

136 Ibid, last sentence.

137 Regulation 2024/1083 (n 14) Recital 6. See also recital 53.

138 On the relationship between the EMFA and the DSA see K Klafkowska - Wasniowska, ‘Taking
Extra Care of the Media? Media Content Moderation under the European Media Freedom Act’ (Ver-
fassungsblog, 16 July 2024) at verfassungsblog.de.
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hours ‘prior to such a decision to suspend or restrict visibility taking effect’. This sys-
tem derogates from Article 17 DSA, whereby platforms shall provide reasons to the
affected user only after the removal of the content. Furthermore, any complaints by the
media shall be processed with priority and without undue delay. In the event that a
VLOP repeatedly restricts or suspends the service of a media, it shall engage in a mean-
ingful and effective dialogue with the aim of finding an amicable solution. The media
service provider may also inform the Board and request it to issue an opinion.

The challenge in drafting a media privilege stems from the fact that the broad and
‘functional’ definition that would, in principle, be necessary to provide protection to
other watchdogs (such as NGOs, whistleblowers, and researchers) would also ‘sub-
stantially expand the range of potential beneficiaries, thereby increasing the risks of
circumventions by malicious actors’."** When the Commission proposed the EMFA,
several voices were raised against the media privilege, including NGOs advocating for
digital rights, as they were concerned that it could backfire in the fight against disin-
formation.'*’ They feared that self-identification as media service providers could be
exploited by disinformation actors and state-propaganda broadcasters in backsliding
Member States, thus undermining the DSA’s efforts to address and mitigate disinfor-
mation risks.'*' Clearly, the debate on the media privilege ‘reflects the inability (both
for policy and for academia) to clearly define the media today and to separate the media
from bad actors and propagandistic outlets who disguise and self-present as media’.'*
Yet, as Monti pointed out, in comparison with the Commission proposal,'** the current
Article 18 of the EMFA entails a series of precautions for avoiding the exploitation of
media privilege by disinformation actors.'** In particular, to benefit from the privilege,
media must declare themselves as editorially independent from States, political parties,
and third state entities, comply with their transparency duties under Article 6(1)
EMFA'® and be subject to ‘regulatory requirements for the exercise of editorial re-

139 p Cesarini, G De Gregorio, O Pollicino, ‘The Media Privilege in the European Media Freedom
Act’ (2023) Media Laws at www.medialaws.eu 16.

140 See the Report on the workshop ‘The DSA’s capacities for free media and safe journalists
online: realistic or utopian?” held 23 February by the DSA Observatory and the Al, Media and Democ-
racy Lab at dsa-observatory.eu.

141 See the “Policy statement on article 17 of the proposed European media freedom act’ by several
NGOs and civil society organisations, January 2023 at www.liberties.eu.

1421 Nenadi¢ and E Brogi ‘Why news media need article 17 of the European Media Freedom Act’
EMFA (Observatory Blog, 16 November 2023) at cmpf.eui.eu and D Borges, ‘Media ownership trans-
parency and the European Media Freedom Act: how did the EU get there?’ (2024) Rivista italiana di
informatica e diritto 259.

143 See Article 17 of the EMFA Proposal.

144 M Monti, ‘The missing piece in the DSA puzzle? Article 18 of the EMFA and the media privi-
lege’ (2024) Rivista Italiana di informatica e diritto 195.

145 Art 6(1) EMFA compels media service providers to make available to users a series of infor-
mation, including the identity of their direct or indirect owners and the amount of public funding re-
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sponsibility in one or more Member States’” and oversight by a national regulatory au-
thority or body, or adhere to a co-regulatory or self-regulatory mechanism governing
editorial standards.'*® At the same time, the media privilege is without prejudice to
VLOPs’ duties to assess and mitigate systemic risks under the DSA.'"

4. Assessing the EU’s legislative response to disinformation: three lessons

The DSA, the Political Advertising Regulation, and the EMFA are key pieces in the
broader puzzle of the EU’s efforts to combat disinformation. While each instrument
has its own features, benefits, and limitations, as outlined above, together they provide
insights into the role the EU legislature can play in fighting disinformation and, more
generally, in defending the value of democracy. At least three lessons can be identified.

4.1. Legislation protecting democracy can be adopted through Article 114 TFEU

The EU lacks explicit legislative competence to safeguard and promote its values, as
Article 2 TEU cannot serve as a legal basis for adopting legal acts to ensure respect
for EU values.'*® Accordingly, the EU cannot adopt an act specifically focused on
protecting democracy against disinformation. And indeed, just a few years ago,
scholars argued that the Union had no competence at all to legislate for protecting
democracy from disinformation.'* Even today, the use of Article 114 TFEU as the
legal basis for the EMFA is contested, not only by Hungary’s recent annulment ac-
tion but also in legal scholarship.'*

Nonetheless, as the Court of Justice made clear, ‘insofar as they have a valid legal
basis, acts of the European Union may also seek to ensure respect for the values of the
European Union’.">! In the case at issue, all three instruments were primarily based on
Article 114 TFEU, which is notably the main legal basis for harmonisation within the
EU internal market. Although Article 114 TFEU does not amount to ‘a general power

ceived, included by third States. See for a comment of the provision: D Borges, ‘Ownership transpar-
ency obligations under Article 6 of the European Media Freedom Act: opportunities and challenges’
EMFA (CMPF Observatory Blog, 15 November 2024) at cmpf.eui.eu.

146 Regulation 2024/1083 (n 14) Art 18(1).

147 Tbid Art 18(4), last subparagraph.

148 Case C-899/19 P Romania v European Commission (Minority SafePack), EU:C:2022:41, para 55.

149 See for instance A Garcia Pires, ‘Media Pluralism and Competition’ (2017) 47 European Jour-
nal of Law and Economics 255.

150 For a critical opinion on the use of Article 114 TFEU see M Sznajder, ‘European Media Free-
dom Act and its implications for both merger control and media pluralism: the Polish perspective’
(2024) 49 European Law Review 66. As Hungary has challenged the EMFA through an action for
annulment (n 118) the Court of Justice will soon have to adjudicate itself the validity of Article 114
TFEU as a legal basis in the context of democracy protection.
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to regulate the internal market’,'> legislation under it can also pursue other, non-market
objectives, provided that they are not the prevalent ones. As De Witte pointed out, ‘in-
ternal market legislation is always also ‘about something else’, and that something else
may in fact be the main reason why the internal market measure was adopted’.'>

While the use of Article 114 TFEU allows for incisive EU intervention, it comes
with limits and implications, as it is available as long as EU acts ‘have as their object
the establishment and functioning of the internal market’. Notably, the Court clari-
fied that to justify recourse to that provision, the EU act must prevent obstacles to
trade or remove distortions of competition.'>* Therefore, Article 114 TFEU empow-
ers the EU legislatures to adopt a wide range of measures, but it simultaneously re-
stricts the EU’s intervention to regulating the market and its actors, such as service
providers. In this respect, as Davies framed it, Article 114 TFEU is at the same time
‘too broad and too narrow’.'*® The necessity of a connection with the market thus
makes Article 114 TFEU less suitable for protecting other EU values, such as the
rule of law, where establishing such a link is more challenging.

In the case of the three instruments analysed, the connection between safeguard-
ing democracy and the market was established because regulated actors are service
providers: information society services, advertising services, and media services.
However, it is evident that such instruments are built on the will to protect democracy
and fundamental rights in the digital society. By relying on Article 114 TFEU, the
EU was able to adopt legislation that establishes harmonised democracy standards
applicable to the Member States, as well as private actors. As shown above, the three
instruments make no secret of the fact that their aims go beyond ensuring the func-
tioning of the internal market to protect non-market values. They all share a strong
value-based language, also when compared to their predecessors (notably, in the
comparison between the EMFA and the Audiovisual Media Services Directive).

Although not all provisions in the three acts are directly related to the aim of Article
114 TFEU," ¢ it is submitted that none of these instruments exceeds the scope of EU
competence. First, while pursuing other objectives, these instruments help improve the
functioning of the internal market. They regulate digital market actors and contribute
to harmonising diverging national laws across the Member States, thereby reducing

152 Case C-376/98 Germany v European Parliament and Council (Tobacco Advertising I),
EU:C:2000:544, para 83.

153 B De Witte, ‘A competence to protect: The pursuit of non-market aims through internal market
legislation’ in P Syrpis (ed) The Judiciary, the Legislature and the EU Internal Market (Cambridge
University Press 2012) 25, 36.

134 Case C-380/03 Germany v European Parliament and Council (Tobacco Advertising II),
EU:C:2006:772.

155 G Davies, ‘The Competence to Create an Internal Market: Conceptual Poverty and Unbalanced
Interests’, in S Garben and 1 Govaere (eds), The Division of Competences in the EU Legal Order:
Reflections on the Past, the Present and the Future (Hart Publishing 2017) 74.
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fragmentation within the EU internal market. To use the words of Bayer, ‘market ac-
tors have been regulated, in an attempt to amend structures of power and incentivise
market actors to build resilience against malicious information attacks’.'>’

Second, despite the Treaties drafters’ effort to confine the EU’s action through a
list of competences, such competences cannot be strictly demarcated.'*® As De Witte
convincingly argued, ‘Internal market law is a story of constitutional flexibility: EU
constitutional law is constantly adapted and re-interpreted so as to allow the Union
to achieve common policy goals within the framework of the (limited) competences
granted by the European treaties’.'> Furthermore, in this case, the broad interpreta-
tion of Article 114 TFEU is justified by a very significant non-economic objective,
namely the need to protect democratic society from disinformation, thereby safe-
guarding one of the EU’s founding values.'®® As the Court of Justice acknowledged
in relation to the rule of law conditionality regulation, ‘it is permissible for the EU
legislature, where it has a legal basis for doing so, to establish, in an act of secondary
legislation, other procedures relating to the values contained in Article 2 TEU”.'®!

Third, in the specific context of the digital environment, maintaining a clear sep-
aration between the internal market and political goals is even more challenging.
Indeed, in this setting, ‘the political and economic aspects of the internal market are
often two sides of the same coin’. '

Fourth, in the cases at hand, the broad interpretation of Article 114 TFEU is also
justified in light of the necessity to not only defend but also promote EU values. No-
tably, Article 13(1) TEU mandates all EU institutions, including the legislature, to pro-
mote EU values, which are also among the Union’s objectives outlined in Article 3(1)
TEU. Following the Lisbon Treaty, Article 2 TEU precedes these objectives, further
emphasising that EU values should inform them. Therefore, in this context, the EU’s
intervention has the merit of striking a balance between the absence of a value-related
legal basis and the obligation to promote EU values.'®

137 ] Bayer, ‘The EU Policy on Disinformation: Aims and Legal Basis’ (2024) 16 Journal of Media
Law 18, 27.
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Having established that legislation combating disinformation was rightly based on
Article 114 TFEU, it is important to stress that recourse to such a legal basis is inher-
ently limited and cannot accommodate all initiatives aimed at protecting democracy,
especially those unrelated to the market. Nevertheless, when available, the use of in-
ternal market legislation as a means to safeguard democracy offers several advantages.
First, it expands the tools at the Union’s disposal for protecting its own values without
exacerbating the federal relationship with the Member States. Since the protection of
democracy is framed through a substantive policy field and bears the credentials of the
legislative process, it will appear less politicised and thus less contested.'®* Second,
recourse to legislation helps the legitimacy of the Union’s action in the context of value
enforcement. As Tridimas stressed, ‘if the EU legislature has spoken, this means that
the Member States have exercised a collective choice having considered the issues
involved, and the outcome enjoys, such as they are, the democratic credentials of the
legislative process’.'® This is even more needed for the value of democracy, which
bears a significant political core, and where the legitimacy for judicial intervention is
therefore more limited. Lastly, legislative intervention can be both reactive and proac-
tive, aiming to avoid future deterioration. Legislative efforts with a preventive charac-
ter indeed have the merit to ‘foster a rule of law culture’ which, with time, could act at
the roots of the problem of democratic backsliding. '

4.2. The choice for a co-regulatory approach to enforce democracy

The adoption of the DSA, the EMFA, and the Political Advertising Regulation
marked a shift from the traditional approach to platform liability for content distrib-
uted through their services. That traditional approach, influenced by the US experi-
ence, was grounded in platform self-regulation, where online platforms and other
intermediaries are seen as essential promoters of free speech in the online realm and
should therefore be protected from any responsibility regarding conduct on their ser-
vices. It was implemented through the development of codes of practice, such as the
2018 Code of Practice on Disinformation, which brought online platforms together
to commit to voluntary measures against disinformation practices. These efforts,
however, resulted in unsatisfactory results as they completely delegated content re-
moval and other measures to reduce visibility of disinformation to the platforms,
which carries the risks associated with the privatisation of censorship.'®” Moreover,
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as De Gregorio and Pollicino pointed out, the first attempts based on pure self-regu-
lation were ‘disappointing in terms of the vagueness of the obligations assumed by
the platforms themselves and the almost complete absence of criteria for verifiability
and measurability of the commitments’.'®®

The slow response of online platforms to assume responsibility for content mod-
eration and the emergence of fragmented national initiatives introducing due diligence
obligations at the level of individual Member States have, however, prompted a shift
in the EU’s approach.'®” Abandoning the unproductive self-regulatory model, the Un-
ion has gradually moved towards a co-regulatory framework. The DSA and the Polit-
ical Advertising Regulation establish binding rules for platforms and advertising ser-
vices to tackle disinformation risks, while the EMFA limits online platforms’ ability
to moderate content from traditional media. The fact that all these instruments were
adopted in the form of a regulation, notably the most pervasive EU legal act, also
demonstrates the EU’s change of approach. Moreover, these instruments have turned
many of the commitments under the EU codes of practice into binding requirements. '™
At the same time, the Strengthened Code of Practice on Disinformation is not only
more ambitious than its 2018 version,'”! but it has also become an official code of
conduct under the DSA, thus acting as a means to evaluate platform compliance.'”

The three instruments complement each other in enforcing counter-disinformation
policies by regulating various relevant actors — online intermediaries, advertising pub-
lishers, and media services —, establishing a framework of transparency, due diligence,
and risk-mitigation obligations, and granting traditional media a privilege in counter-
ing disinformation.'” By doing so, they aim to uphold the challenging task of regulat-
ing the digital sphere to curb disinformation while avoiding excessive restrictions on
freedom of expression. While the DSA and the EMFA have managed to strike a good
balance between the two interests, the Political Advertising Regulation suffers from a
poorly drafted definition of political advertising that risks limiting the wrong actors.
Indeed, freedom of expression and maintaining an open environment for civil society
are essential for mitigating the effects of disinformation campaigns.
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As De Gregorio and Pollicino noted, a ‘European constitutional way to address
disinformation’ is emerging, one which is characterised by a mix of hard and soft
law.'™ At present, the Union is seeking to strike a balance between self-regulation
and binding instruments. On the one hand, the Union left behind the pure self-regu-
lation approach. On the other hand, the EU legislature has been careful not to impose
overly specific policies on platforms for the organisation of their services, granting
them a wide margin of appreciation. This reflects the search for an equilibrium be-
tween establishing effective obligations for online platforms to counter disinfor-
mation and preventing their regulatory evasion — also in light of the information
asymmetry between them and public authorities —, while, at the same time, safe-
guarding users’ safety and freedom of expression, as well as, one should not forget,
the economic interests of online platforms.

4.3. Even without defining disinformation, EU legislation enriches the notion of
democracy

None of the three instruments discussed includes a legislative definition of disinfor-
mation. The DSA refrains from defining the conduct that constitutes disinformation,
primarily referring to the legislation of individual Member States to establish what
constitutes illegal content. The Political Advertising Regulation and the EMFA
adopt a stronger value-based language and include the fight against disinformation
in their rationales, but they also do not define disinformation. Consequently, disin-
formation lacks a binding definition under EU law and appears only in soft-law in-
struments such as the 2018 Communication on the European Approach to online
disinformation and the 2022 Code of Practice. This choice is not surprising. Given
the complexity of the disinformation phenomenon, whose conduct is not always il-
legal,'” and the conflicting right to freedom of expression, defining disinformation
is far from straightforward.'’® The lack of a clear definition indicates the EU co-
legislator’s preference for legislation that targets disinformation by harmonising pro-
cedures rather than adopting a content-based approach. Currently, the EU aims to
counter disinformation not by regulating its content but by focusing on the actors
behind its dissemination, such as online platforms, and by encouraging cooperation
between public and private entities.'”’
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Conversely, the three instruments analysed play an important role in the devel-
opment of the notion of democracy under EU law. First, all instruments recognise
that freedom of expression and information are essential to the democratic debate.
The Court of Justice has long established that freedom of expression, as guaranteed
by Article 11 of the Charter, constitutes ‘one of the essential foundations of a plural-
ist, democratic society, and is one of the values on which, under Article 2 TEU, the
Union is founded’.'”™ Under the Charter, freedom of expression has an active and a
passive dimension: it includes both the freedom to hold opinions and ‘to receive and
impart information and ideas without interference by public authority and regardless
of frontiers’.'” Now the EU legislature is contributing to concretise such fundamen-
tal principles. Behind the efforts to regulate online intermediaries lies the idea that
platforms can be used in ways that adversely shape public opinion and discourse.'*
Citizens’ right to receive adequate information and thus be able to form an independ-
ent political opinion and cast a ballot based on truthful information is essential to
democracy. In the context of political advertising, this implies that citizens can rec-
ognise political advertisements and are not misled by disinformation campaigns, al-
lowing them to exercise their democratic rights knowledgeably and effectively.

Second, transparency emerges as another relevant component of the EU value of
democracy. The Political Advertising Regulation expressly links the need to ensure
transparency with the values under Article 2 TEU, insofar as it is necessary for making
informed choices, thus enabling open and fair political debate and electoral cam-
paigns.'®! Moreover, transparency of the online environment is among the objectives
of the DSA, while the transparency of media ownership lies at the heart of the EMFA.

Third, the legislature is finally recognising the importance of media freedom
both in itself and within the broader effort to defend democracy. This is most evident
with the EMFA, which acknowledges media freedom and pluralism as ‘two of the
main pillars of democracy and of the rule of law’'*2. The Political Advertising Reg-
ulation, which excludes editorial content from political advertising, also recognises
that democracy depends on the media’s role in supporting the proper functioning of
democratic processes. They are vital for ensuring freedom of expression and access
to information, fostering public debate and helping shape public opinion.'®

Fourth, the three instruments also share a common understanding of the respon-
sible actors. Threats to European democracy are increasingly seen as originating
from third countries. As highlighted above, the connection between disinformation
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and sponsored political advertising from third countries lies at the heart of the Polit-
ical Advertising Regulation. Although less explicit, such an understanding is also
present in the EMFA.'** This perspective aligns with other recent initiatives to pro-
tect democracy, such as the proposed Directive on transparency of interest represen-
tation carried out on behalf of third countries.'® Yet, the concern that threats to a
value under Article 2 TEU originate from outside the Union marks a key difference
from the rule of law, which has been undermined by the Member States themselves.
This difference may thus influence future endeavours to defend the two values,
which are increasingly demanding a different enforcement approach.

5. Conclusions

In the digital era, the values of the Union face new and complex challenges. In par-
ticular, disinformation poses a significant threat to the value of democracy, compro-
mising the ability of EU citizens to make informed and free political decisions. At
the same time, the complex relationship between disinformation and private actors
requires the Union to adopt new strategies which, as this article has argued, should
prioritise the adoption of legislative tools.

The adoption of the DSA, the EMFA, and the Political Advertising Regulation
is an important step for protecting democracy against disinformation. These three
instruments, which complement each other, form part of a first proper EU policy to
tackle disinformation. Their introduction was made possible by the fact that the EU
Treaties allow greater room for passing legislative acts that protect the value of de-
mocracy than is the case with the rule of law. At the same time, this effort serves as
another example of utilising internal market legislation to achieve ‘non-economic
common objectives’. '™

The current EU counter-disinformation strategy is built on a co-regulatory ap-
proach that aims to regulate powerful actors in the digital environment rather than re-
lying on platforms’ self-regulation, which would have detrimental consequences for
democracy, freedom of expression, and other fundamental rights. Although the three
pieces of legislation analysed are not the silver bullet or a panacea for tackling disin-
formation, they contribute to addressing some of the challenges it poses. Clearly, en-
suring the success of these legislative instruments depends on effective enforcement.
The Commission has a key role to play in this respect, in light of both the enforcement
powers entrusted to it by the new rules and its general role as guardian of the Treaties

184 See in particular Regulation 2024/1083 (n 14) Recitals 4, 14 and 47.

185 Commission Proposal for a Directive of the European Parliament and of the Council establish-
ing harmonized requirements in the internal market on transparency of interest representation carried
out on behalf of third countries and amending Directive (EU) 2019/1937, COM(2023) 637. See for a
critical analysis of the proposal: F Feisel, ‘One Step Forward, Two Steps Back: The EU’s ‘Defence of
Democracy’ Package (Verfassungsblog, 19 December 2023) at verfassungsblog.de.

186 De Witte (n 153) 26.
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under Article 17 TEU. As regards the DSA and the Political Advertising Regulation,
the Commission must hold its ground against online platforms, and, since many of
them are US-based, also not give up the fight in light of geopolitical considerations. In
the November 2025 Democracy Shield, the Commission reaffirmed its commitment
to enforcing EU law against major platforms but did not announce any new concrete
initiatives.'®” It thus remains to be seen whether this commitment will be borne out in
practice or will remain merely rhetorical. In the case of the EMFA, although it is no-
table that the Commission has started enforcement action against Hungary, evidence
shows that concrete implementation is delayed in several Member States.'®® It is there-
fore essential that the Commission utilise its power under Article 258 TFEU to initiate
infringement proceedings against non-compliant Member States.

Finally, the DSA, the EMFA, and the Political Advertising Regulation all share
a common understanding of the value of democracy and contribute to giving it sub-
stance. Thus, thanks to the EU’s efforts to fight disinformation, the concept of de-
mocracy under EU law is beginning to take shape also through legislation, finally
complementing similar efforts from the Court of Justice. Hopefully, future legisla-
tive efforts, such as the upcoming revision of the Audiovisual Media Services Di-
rective,'® will continue this positive trend.

187 In the European Democracy Shield, the Commission committed that it ‘will continue to monitor
and enforce obligations under the DSA and will engage with stakeholders to ensure that these obliga-
tions are upheld’. Joint Communication JOIN(2025) 791 final (n 6) 6. See for a critical comment on
the Commission’s ‘much talk & little action” approach: F Feisel, ‘The European Democracy Shield and
Its Whole-of-Society Approach: From the Bottom-Up, but Short on Concrete Action’ (Verfas-
sungsblog, 20 November 2025) at verfassungsblog.de.

188 RSF News, ‘EU: Without political will to enforce it, the EMFA risks becoming a dead letter’
(6 August 2025) at rsf.org and M Kozak, ‘Regulating Political Advertising: Lessons from Poland?’
(Verfassungsblog, 31 October 2023) at verfassungsblog.de.

189 The review of the Audiovisual Media Services Directive is part of the Commission’s commit-
ments within the European Democracy Shield. Joint Communication JOIN(2025) 791 final (n 6) 18.
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1. Introduction: operation and scope of digital labour platforms

The phenomenon of digitalisation consists of the ‘ongoing integration of digital tech-
nologies and digitised data across the economy and society’.! Thanks to the creation
of digital platforms, multiple aspects of human life are gradually shifting from the
material dimension to a virtual one. Social media platforms, like Facebook, allow
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! This is the definition provided by Eurofound, the Agency of the European Union entrusted with
the enhancement of the living and working conditions. See www.eurofound.europa.eu.
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people to create and cultivate human relations through digital interactions, whereas
streaming platforms, such as Netflix, offer a wide variety of entertainment always
available via the internet. With online shopping platforms, as Amazon, buying and
selling can be easily done at a fingertip, and any products are delivered directly at
home. Even education migrated to digital platforms with the establishment of
telematic universities and online professional courses.

The digital advancement did not spare the labour field. The last fifteen years have
seen a rapid and intense flowering of Digital Labour Platforms (DLPs), which has
caused a radical transformation of the job market due to the convergence of certain
social, economic and political factors.? To grasp the dimension of the phenomenon,
it suffices to recall that the market value of the labour platform economy, known also
as ‘gig economy’ or ‘sharing economy’, increased from 7.1 trillion US dollars in
2018 to 10.2 trillion in 2023.° In parallel, the number of labour platforms grew from
193 in 2010 to 1070 in 2023.* Focusing on the human capital, in 2022, the platform
workforce amounted to 28 million people only in the territory of the European Union
(EU), a number expected to almost double by the end of 2025.°

A DLP typically identifies a virtual space where either professional or non-pro-
fessional services are offered, sold, and sometimes performed.® From a practical
standpoint, these platforms aim at establishing a virtual connection between a group
of users who are in need of a particular service, known as ‘requesters’ or ‘consum-
ers’, and a group of ‘workers’ who offer paid services. Technically speaking, three
distinct categories of DLPs are to be distinguished. On web-based platforms, the
work assignments have a professional nature and are performed online or remotely
by so-called ‘crowd workers’.” These platforms are a valuable tool for outsourcing
micro or macro phases of articulated projects, varying from fact-checking, text cre-
ation, or audio translation, to more complex activities, as project design or software
development.® Clickworker, Microworker, Crowdflower (now Figure Eight), or Am-
azon Mechanical Turk fall within this category. On the other side, the location-based

2 N van Doorn, ‘Platform Labor: on the Gendered and Racialized Exploitation of Low-Income
Service Work in the “On-Demand” Economy’ (2017) 20 Information, Communication & Society 898,
900 ff; ] Woodcock and M Graham, The Gig Economy: A Critical Introduction (John Wiley and Sons
Ltd 2019) 26 ff.

3 International Labour Organization, Realizing Decent Work in the Platform Economy,
ILC.113/Report V(1) para 15.

4 Ibid para 27.

5 See www.consilium.europa.eu.

% Woodcock and Graham (n 2) 48-49.

7'V De Stefano, ‘The Rise of the Just-in-Time Workforce: On-Demand Work, Crowdwork and
Labor Protection in the Gig-Economy’ (2016) 37 Comparative Labor Law and Policy Journal 471,
474-475.

8 A catalogue of examples of typical tasks is provided by J Berg, M Furrer, E Harmon, U Rani and
M Six Silberman, Digital Labour Platforms and the Future of Work. Towards Decent Work in the
Online World (ILO 2018) 16 ff.


https://www.consilium.europa.eu/en/infographics/digital-platform-workers/
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— or app-based — platforms provide services, either professional or not, that are per-
formed offline by ‘on-demand workers’.” This is the case of food delivery apps like
Deliveroo, Glovo, or JustEat, as well as private transport services apps, such as Uber.
The third model is that of content digital labour platforms, which are not based on
the mere interplay between supply and demand, but instead provide the so-called
‘content creators’ with a virtual space where to share their intellectual products with
the public.'® The profit in this case is made through advertisement or subscriptions,
and depends on the creator’s ability to build a following of audience. Unquestiona-
bly, the most famous example is that of YouTube.

The rationale behind DLPs is to take advantage of the technological development
for maximizing profits and opening the job market. From the businesses’ perspec-
tive, the assignment of highly specialised tasks to digital workers may reduce the
cost for employees, infrastructures, transport, and communication without reducing
productivity, as the platforms guarantee specific quantity and quality standards."’
Replacing employees with digital workers may result in labour cost savings of up to
30%.'? In parallel, outsourcing — or better hiding — tedious activities through web-
based platforms allows big companies, as well as innovative start-ups, to build up
their identity as technological and innovative entrepreneurs, which is definitely more
captivating for attracting investments and funds.'® Reversing the viewpoint, via
DLPs, workers are granted the possibility to work at their convenience, meaning
where, when, and how they prefer, particularly if web-based platforms are consid-
ered." Such an extreme flexibility has a positive impact in terms of inclusivity of
the job market, which becomes accessible also to people unable to leave their home
or to afford a living in a different city, as people with disabilities, single parents
responsible for childcare or young professionals. "

On a closer sight, however, the drawbacks of the gig-economy far outweigh the
benefits. The essential requirements for decent work, as formulated by the Interna-
tional Labour Organisation (ILO), are constantly at risk of being jeopardised due to

% De Stefano (n 7).

0L Charles, S Xia and A Coutts, Digitalization and Employment: A Review (ILO 2022) 22.

1 J Adams-Prassl and M Risak, ‘Uber, Taskrabbit, and co.: Platforms as Employers? Rethinking
the Legal Analysis of Crowdwork’ (2016) 37 Comparative Labor and Policy Journal 619, 625.

12 J Berg and V De Stefano, ‘Regulating a Fairer World of Work’ in M Graham and J Shaw (eds),
Towards a Fairer Gig Economy (Meatspace Press 2017) 32, 34.

13 L Irani, ‘Difference and Dependence among Digital Workers: The Case of Amazon Mechanical
Turk’ (2015) 114 South Atlantic Quarterly 225, 230-231.

14 T Adams-Prassl, Humans as a Service (Oxford University Press 2018) 24-25.

15 J Berg, ‘Income Security in the On-Demand Economy: Findings and Policy Lessons from a
Survey of Crowdworkers’ (2016) 37 Comparative Labour and Policy Journal 543, 552-553. Some
practical examples have been recorded by M Graham, I Hjorth and V Lehdonhvirta, ‘Digital Labour
and Development: Impacts of Global Digital Labour and the Gig Economy on Worker Livelihoods’
(2017) 23 Transfer — European Trade Union Institute 135, 147 f.
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the functioning of DLPs, as will be further seen in paragraph 2. Setting aside the do-
mestic responses to the phenomenon, which have been extensively and exhaustively
covered in legal literature,'® this article explores the regulation of DLPs so far elabo-
rated at the EU and international level, with the aim to assess how and to what extent
they contribute to restoring decent work in the gig economy. Paragraph 3 will dissect
the main legal instrument so far developed by the EU in the field, namely the Platform
Work Directive, whereas paragraph 4 will focus on the ILO’s legal initiatives in terms
of DLPs, with particular regard to the project of the Convention on Decent Work in
the Platform Economy, which is currently under debate before the ILO General Con-
ference. Paragraph 5 will conclude by addressing the main differences between the EU
and ILO approaches and their consequences in terms of final results.

2. The risks for decent work in the gig economy

In 1999, in the throes of the economic globalization,” the ILO Director-General Juan
Somavia first introduced to the 87th Session of the International Labour Conference
the concept of decent work as one encompassing four strategic pillars of the ILO
Agenda for the upcoming century: promoting the fundamental principles and rights
at work; fostering employment; strengthening social protection; and improving so-
cial dialogue and tripartism.'® A decade later, the four-pronged character of decent
work was confirmed in the ILO Declaration on Social Justice for a Fair Globalization
adopted by the International Labour Conference at its 97th Session, which was the
third major statement of principles and policies since the ILO’s establishment.'® In
parallel, a Tripartite Meeting of Experts established by the ILO Governing Body

16 For a general appraisal on the main national legislative reforms in the field of platform work,
see A Aloisi, ‘Platform Work in Europe: Lessons Learned, Legal Developments and Challenges Ahead’
(2022) 13 European Labour Law Journal 4, 7 f, L Rodriguez, Labour Law and Decent Work in the
Platform Economy (Routledge 2025) 103 ff. Having regard to self-regulatory initiatives, see S Man-
gold, ‘Platform Work and Traditional Employee Protection: The Need for Alternative Legal Ap-
proaches’ (2024) 15 European Labour Law Journal 726, 738. From a judicial perspective, the answer
provided by domestic courts to the main issues caused by platform work typically consists of the re-
qualification of workers as employees. A comprehensive catalogue of national jurisprudence is pro-
vided by C Hiessl, ‘Multiparty Relationships in Platform Work: Cross-European Case Law Develop-
ments and Points of Departure for (Supranational) Regulation’ (2023) 14 European Labour Law Jour-
nal 514.

17 The interplay between the elaboration of the notion of decent work and economic globalisation,
particularly the passage from Fordism to neo-Liberalism, is investigated in depth by F Haux, ‘The Par-
adox of Decent Work in Context: A Cultural Political Economy Perspective’ (2015) 6 Global Labour
Journal 138.

'8 International Labour Organization, Decent Work. Report of the Director General (ILO 1999),
13. For a comment on the innovative features of the Report see M Borzaga and M Mazzetti, ‘Core
labour standards e decent work: un bilancio delle piu recenti strategie dell’OIL’ (1999) 33 Lavoro e
Diritto 447, 456-457.

1% International Labour Organization, ILO Declaration on Social Justice for a Fair Globalization
(ILO 2008) 7.
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pinpointed a list of indicators for measuring the four dimensions of decent work, thus
contributing to outlining a uniform concept and offering a better understanding of its
content.”” These included, among others, the precarious employment rate, the work-
ing poverty rate, the excessive working time, and the share of people benefitting
from a pension.?!

From a broader perspective, the promotion of decent work, in combination with
full employment and economic growth, has been listed among the 17 Sustainable
Development Goals set by the United Nations (UN) 2030 Agenda, particularly as
Goal 8. The multifaceted identity of the concept remains unchanged, as proved by
the specific targets associated with the main goal.?* Target 8.5 highlights the need to
achieve full employment and equal pay for all, notwithstanding the gender, age, or
health conditions of workers. Targets 8.7 and 8.8 address the fundamental principles
and rights of workers, emphasising the safety of the working environment. Target
8.10 aims at improving social protection by expanding workers’ access to banking,
insurance, and financial services. Goal 8 is therefore expected to be interpreted in
line with the ILO’s main initiatives on decent work.?

Besides being mentioned in soft law texts, the concept of decent work has gained
autonomous normative value as an individual right. The right to work codified at
Article 6 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) must indeed be interpreted as a right to decent work, according to the
General Comment 18 of the Committee on Economic, Social and Cultural Rights of
2006.%* The essential requirements for a work to be decent are detailed by the fol-
lowing norms, which the Committee defined as ‘interdependent’.” In particular, Ar-
ticle 7 confers general application to the right to fair wages, safe and healthy working
conditions, equal opportunities, and limitation of working hours, whereas Articles 8
and 9 protect the freedom of association and the right to social security, respectively.

Nowadays, decent work is thought to live a “crisis-non crisis’ condition since its
observance is broadly and firmly promoted, as the aforementioned texts demonstrate,

20 Minutes of the 301st Session of the Governing Body of the International Labour Office,
GB.301/PV, paras 304 ff.

2I' A schematic overview of the indicators elaborated by the Tripartite Meeting of Experts is avail-
able at www.ilo.org.

22D Frey, ‘Economic Growth, Full Employment and Decent Work: The Means and Ends in SDG8’
(2017) 21 The International Journal of Human Rights 1164, 1170.

23 F Seatzu, ‘Implementing the Human Right to Decent Work through the UN Sustainable Develop-
ment Goals (“SDGs”)’ in P Duran Y Lalaguna, C M Diaz Barrado and C R Fernandez Liesa (eds), Inter-
national Society and Sustainable Development Goals (Thomas Reuters Aranzadi 2016) 323, 341 ff.

24 Committee on Economic, Social and Cultural Rights, General Comment No. 18, E/C.12/GC/18,
para 7. On the matter, see F Seatzu, ‘Out of Darkness into Light?: Introducing CESCR General Com-
ment no 18 on the Right to Work’ (2011) 6 Annuaire international des droits de [’homme 507.

%5 Ibid para 8.
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but rarely followed by practical attempts of enforcement.*® Focusing on the gig econ-
omy, which is the subject of this article, the following paragraphs will investigate
the implications for decent work resulting from the operation of DLPs, taking into
account the different pillars of the notion separately.

2.1. Fundamental principles and rights at work

The first pillar of decent work corresponds with the promotion of fundamental princi-
ples and rights a work, which are commonly known as core labour standards (CLSs).
The 1998 ILO Declaration on Fundamental Principles and Rights at Work launched
the concept and encompassed within the category of CLSs four principles: the freedom
of association and collective bargaining, the abolition of forced labour, the abolition
of child labour, and the prohibition of any form of discrimination at work.?” Moreover,
in 2022, the 110th Session of the International Labour Conference opened the cata-
logue to include also the right to a safe and healthy working environment.”® All the
187 member States of the ILO are expected to observe the CLSs, irrespective of
whether they ratified the ILO Conventions on the same subject matter.”’

Having regard to the phenomenon of DLPs, the CLSs mostly at risk of being
jeopardised seem to be the freedom of association, the prohibition of discrimination,
and the right to a safe and healthy working environment. Whereas the risks related
to the former are contingent upon the legal qualification of platform workers as es-
tablished by the Terms of Service (ToS) agreements of DLPs — an aspect which will
be further investigated below when discussing the social dialogue pillar — the dis-
criminatory practices as well as the hazardous or unhealthy working conditions are
a consequence of the practical operation of DLPs, which essentially consists of al-
gorithms matching requesters and workers basing on a rating system.

The opaque, and sometimes unreliable, functioning of the algorithms threatens
fair competition between digital workers.*” Algorithms’ design features and source
code are hardly disclosed to users and almost impossible to be inferred from prac-
tice.’! Within this framework, both direct and indirect forms of discrimination are

26 J Drubel and J Mende, ‘The Hidden Contestation of Norms: Decent Work in the International
Labour Organization and the United Nations’ (2023) 12 Global Constitutionalism 246.

27 For a historical and philosophical contextualisation of core labour standards and an in-depth anal-
ysis of their impact on the ILO legal system, see P Alston, ‘“Core Labour Standards” and the Transfor-
mation of the International Labour Rights Regime’ (2004) 15 European Journal of International Law 457.

28 On the matter, see G Politakis, ‘The Recognition of Occupational Safety and Health as a Fun-
damental Principle and Right at Work’ (2023) 72 International and Comparative Law Quarterly 213.

2 Alston (n 27) 458.

30 Charles, Xia and Coutts (n 10) 28. For a precise description of the algorithm functioning in
DLPs, see C Schubert and M T Hiitt, ‘Economy-on-demand and the Fairness of Algorithm’ (2019) 10
European Labour Law Journal 3.

31'U Rani and M Furrer, ‘Digital Labour Platforms and New Forms of Flexible Work in Developing
Countries: Algorithmic Management of Work and Workers’ (2021) 25 Competition and Change 212,222.



Decent Work in the Gig Economy
119

not unusual. For instance, assigning a higher rating to workers on the basis of their
availability to work on festive days may lead to indirect religious discrimination. The
same holds true for workers’ availability to work at night or in the evening, which
impairs people in charge of childcare. As for direct discrimination, studies on micro-
task crowd work highlight that people from developing countries are systematically
precluded from applying for the most complex and, thus, well-paid, job offers.*
Similarly, providing users with different treatments depending on the subscription to
a ‘premium package’ leads to discrimination for many workers who are unable to
bear such a cost.*

Alongside having discriminatory effects, the rating system applied by the algo-
rithms frequently builds a conditional relationship between digital workers and the
platforms. To secure and safeguard a high-ranking position, workers are indeed ex-
pected to be always connected, and most importantly, always available to accept new
tasks. Therefore, it is common for them to work on weekends, late at night, in adverse
weather, or even in poor health conditions. Disconnecting from the platform when
demand peaks, on the contrary, is likely to result in a forcible and unmotivated de-
activation of the account,* thus leaving digital workers without any revenue as well
as any social protection. Given these circumstances, the working conditions in the
gig economy appear to be unhealthy, from both a physical and a psychological per-
spective.* Digital workers accept and undergo a stressful working life simply be-
cause this is the inescapable condition to stay in the digital market. That being said,
DLPs’ promise of flexibility proves to be deceptive.

2.2. Employment creation

Decent work’s second pillar, namely that of employment creation, has a twofold
meaning. It is firstly connected to the enlargement of the job market by either creat-
ing new job opportunities or opening the existing ones to unemployed people.*® In
this respect, platform work apparently meets the expectations. Thanks to DLPs, peo-
ple can now access a countless catalogue of job offers from all over the world and
carry out paid assignments easily from home with a simple click on the laptop or
smartphone. At the same time, small gigs that were formerly confined to teenagers
or part-time workers, like food delivery, became real job opportunities open to a
wide range of people, as no particular training or organisational structure is needed.

32 Ibid 223-224.

33V De Stefano and M Wouters, ‘Should Digital Labour Platforms Be Treated as Private Employ-
ment Agencies?’ (2019) 7 Foresight Brief — European Trade Union Institute 1, 6.

34V De Stefano and A Aloisi, European Legal Framework for Digital Labour Platforms (European
Commission 2018) 20-21.

35 European Agency for Safety and Health at Work, Digital Platform Work and Occupational
Safety and Health: a Review, Report (Publication Office of the European Union 2021) 20 ff.

36 International Labour Organization (n 19) 4.
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On the other side of the coin, however, working in the gig economy is by defini-
tion precarious. DLPs encourage over-recruitment as a market strategy, thus making
the digital workforce a fungible resource where workers’ competition becomes vital,
and the only way to avoid replacement is to fully dedicate — or better subordinate —
to the platform, as seen above.*’ In light of these considerations, several voices claim
that the gig economy echoes the typical features of the industrial age, rather than
bringing any true innovation in the labour field.*

Secondly, the creation of employment must always be accompanied by the attrib-
ution of a fair salary to all workers, regardless of whether they qualify as employees
or as independent contractors.” Such an aspect turns out to be particularly critical in
the gig economy, where digital workers usually settle for low wages, which may even
fall below the poverty threshold when vulnerable categories of workers are taken into
account, like women or migrants.*’ According to the ILO, the average hourly wage on
web-based platforms amounts to 3.4 US dollars, with 66% of workers earning less*'
and 37% of workers relying on crowd work as their primary source of income, with
critical results in terms of capacity to afford social protection and health coverage.** In
addition, on certain DLPs, the payments are not monetary, but consist of gift vouchers,
a circumstance that threatens the workers’ capacity to meet the daily needs, particularly
in developing countries.*’ The scenario does not change when on-demand workers are
considered. The data collected by ILO, in fact, displays a complex situation with
hourly earnings fluctuating between 1 to 3-4 US dollars, save for very sporadic excep-
tions of 7-8 US dollars in a few countries, such as Chile and Lebanon.**

The poverty of wages depends on multiple factors. First, the commission fees on
DLPs, besides being significantly high, are mostly unloaded on workers.* Second,

37 van Doorn (n 2) 904.

3 M Cherry, ‘Beyond Misclassification: The Digital Transformation of Work’ (2016) 37 Compar-
ative Labour Law & Policy Journal 577, 596 ff; Adams-Prassl (n 14) 74 ff.

3 International Labour Organization (n 19) 4.

40 An example in this respect is that of platforms offering housework services, such as Alfred. Even
though this platform formally embraces a post-racial and gender-neutral approach, the practical expe-
rience so far has contradicted the ambitions for rebranding house chores, confirming instead the gender
and racial discriminations traditionally characterising the field. See van Doorn (n 2) 905 ff.

4l These numbers are statistical. The hourly income indeed undergoes significant variations de-
pending on the type of tasks assigned, the platform taken into consideration and the location of the
digital workers. The average income for macrotasks can reach 7.6 US dollars per hour, whereas mi-
crotasks are paid less, around 3.3 US dollars per hour. Furthermore, the average wage of digital workers
in developing countries is less than half that of their counterparts in developed countries, even falling
below 1 US dollar per hour. See International Labour Organization, World Employment and Social
Outlook. The Role of Digital Labour Platforms in Transforming the World of Work (ILO, 2021) 155.

4 Berg (n 15) 554 and 562-563.

43 Rani and Furrer (n 31) 226.

4 International Labour Organization (n 41) 160-161.

4 J Berg, M Cherry and U Rani, ‘Digital Labour Platforms: A Need for International Regulation?”’
(2019) 16 Revista de Economia Laboral 104, 113—114.
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the time that digital workers spend in invisible labour, such as managing the pay-
ments, earning additional qualifications to be competitive on the market, or search-
ing for new tasks, is unpaid and amounts to approximately twenty minutes per hour.*®
Third, digital workers — particularly, on-demand workers — are often responsible for
work-related costs. For instance, they incur daily transport expenses, such as those
related to vehicles and fuel, without any chance to get a refund from the platforms.
Finally, on certain platforms such as Amazon Mechanical Turk, unsatisfied consum-
ers are recognised the right to reject the product obtained through the platform, with-
out the need to provide any motivation and, more importantly, without the obligation
to fulfil the payment. This opens to the risk of legitimising a ‘wage-theft’,*’ against
which workers are completely unarmed since the ToS agreements regularly assign
the intellectual property rights over the final products to the requesters.*®

2.3. Social protection and social dialogue

The third pillar of decent work corresponds with the social protection of workers,
which in turn includes pension payment, unemployment and invalidity insurance,
and maternity and sick leave, at least.*’ The social dialogue, instead, which is the
fourth requirement for a work to be deemed decent, depends on workers’ capacity to
exercise their freedom of association by joining trade unions or informal associa-
tions, and is commonly expressed through collective bargaining, one of the core la-
bour standards mentioned above.

In the gig economy, the major obstacle to the enforcement of both these aspects
lies in the legal qualification of digital workers. The ToS agreements that DLPs uni-
laterally arrange and that users are requested to subscribe in order to register an ac-
count usually qualify digital workers as ‘independent contractors’ or ‘self-employed
workers’, with some exceptional cases where the legal terminology is even avoided
in favour of informal labels, like ‘participants’, ‘partners’, ‘drivers’, or ‘captains’.
As aresult, similarly to other forms of non-standard employment,*° platform workers
are systematically denied the rights that domestic legislations subordinate to the ex-
istence of an employment contract. This is true in most States for both the social

46 For a mathematical analysis of the dimension of invisible labour in the gig economy see C Toxtli,
S Suri and S Savage, ‘Quantifying the Invisible Labor in Crowd Work’ (2021) 5 CSCW2 Proceedings
ACM on Human-Computer Interactions 1 ff.

47 S Siberman, L Irani and J Ross, ‘Ethics and Tactics of Professional Crowdwork’ (2010) 10
XRDS: Crossroads 39, 41. A survey on workers’ experiences on work rejection is provided and com-
mented upon by Berg, Furrer, Harmon, Rani and Six Silberman (n 8) 73 ff.

4 Trani (n 13) 227.

4 See (n 21).

30 Berg (n 15) 555-556. For a comprehensive survey on the domestic legal framework for non-
standard forms of work, see De Stefano and Aloisi (n 34) 30 ff.
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security coverage and the freedom of association indispensable for collective bar-
gaining.”' Hence, social protection remains an individual responsibility of workers,
who, however, are quite unlikely to autonomously afford this cost, given the low
wages they are used to.*

The impairment to the third and fourth pillars of decent work appears to be much
more severe if one considers that the legal qualification provided by the ToS agree-
ments is frequently fictitious, and digital workers are de facto treated as employees.
More precisely, DLPs always exert indirect control upon digital workers through
reputation systems: consumer reviews and feedbacks are among the criteria pro-
cessed by the algorithms to determine workers’ rating and, consequently, they have
an impact on the opportunities for future assignments.** In addition, digital workers
can undergo direct control by the platforms, particularly when they receive precise
instructions to be observed in delivering the tasks, are provided with working tools,
or are monitored by the platforms while performing the services, all these aspects
being signs of organisational integration.>* By way of example, the platform Lyft, a
competitor of Uber in the field of transport services, provides its drivers with a set
of guidelines to be observed, which include how vehicles must be cleaned, how driv-
ers must welcome the passengers, and who can be hosted on board.*> Web-based
platforms, moreover, are often equipped with a timer to monitor the working hours
and, in certain cases, they even take regular screenshots of the workers’ display in
order to verify whether they are fully dedicated to the task assigned.

Furthermore, even though a proper exclusivity clause rarely appears in the ToS
agreements, DLPs incentivise long-term work commitments by offering benefits in
case of prolonged activities and by denying, or at least hampering, the workers’ abil-
ity to ‘migrate’ their rating on a different platform ‘lock-in effect’.>” Within this sce-
nario, the principles of freedom and flexibility, which should inspire the functioning

31 C Behrendt, QA Nguyen and U Rami, ‘Social Protection Systems and the Future of Work: En-
suring Social Security for Digital Platform Workers’ (2019) 72 International Social Security Review
17,20-21.

52§ Fredman, D Du Toit, A Bertolini, ] Valente and M Graham, ‘Fair Work for Platform Workers:
Lessons from the EU Directive and Beyond’ (2025) 54 Industrial Law Journal 425, 444.

33 De Stefano (n 7) 486 ff.

34 E Kocher, Digital Work Platforms at the Interface of Labour Law. Regulating Market Organi-
sers (Hart 2022) 88.

35V De Stefano, ‘Lavoro “su piattaforma” e lavoro non-standard in prospettiva internazionale
comparata’ (2017) LXVII Rivista giuridica del lavoro e della previdenza sociale 241, 249. The scenario
does not change having regard to Uber, where the ToS agreement recognises the platform’s broad dis-
cretion in managing the drivers’ workforce. See J Tommasetti, ‘Algorithmic Management, Employ-
ment, and the Self in Gig Work” in D Das Acevedo (ed), Beyond the Algorithm. Qualitative Insights
for Gig Work Regulation (Cambridge University Press 2021) 123, 130 ff.

36 De Stefano (n 55) 251.

57S P Chaudary, The Architecture of Digital Labour Platforms: Policy Recommendations on Plat-
form Design for Worker Well-Being (ILO, 2018) 27.
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of DLPs, are ineffective, and the digital worker ends up being an employee in dis-
guise of the platform, which in turn becomes a service provider to the requester.>®
Even when the control element is difficult to prove, platform workers have been
demonstrated to suffer from the vulnerabilities common to employees.*

In order to face these issues, domestic jurisdictions opt for the requalification of
platform workers as employees whenever the essential criteria for such a legal status
are de facto satisfied, consistently with the ‘primacy of facts’ principle prescribed by
the ILO Recommendation 198. With a decision of 2018, the California Supreme
Court recognised in favour of Dynamex drivers a presumption of subordination for
wage orders, shifting upon the platform the burden to prove the contrary.®® After-
wards, platform workers have been directly re-qualified as employees by the French
Cour de Cassation in the TakeEatEasy case of 2020°' and, in the same year, by the
Spanish Tribunal Supremo in the Glovo case,* in both circumstances with the argu-
ment that the practical control of DLPs on workers and their exclusion from man-
agement and profits revealed a subordinate relation. The same epilogue has been
registered in further European States, such as Ireland,® the Netherlands,* Ger-
many,® and, in some cases, Italy.®® This solution, however, gives uncertain results
insofar as it depends on the judicial sensitivity and the factual backgrounds of each

38 Adams-Prassl and Risak (n 11). For a psychological and sociological assessment on digital work-
ers’ ambitions and demands as for their legal status, with a particular focus on the category of drivers
see V Dubal, ‘An Uber Ambivalence. Employee Status, Work Perspectives, and Regulation in the Gig
Economy’ in Das Acevedo (n 55) 33 ff.

39 A Todoli-Signes, ‘The End of the Subordinate Worker? The On-Demand Economy, the Gig
Economy, and the Need for Protection for Crowdworkers’ (2017) 33 International Journal of Compar-
ative Labour Law and Industrial Relations 241, 256 ff.

0 Dynamex Operations West, Inc. v The Superior Court [2018] 4 Cal. 5th series p 903 at 956-957.

61 Cour de Cassation, Chambre sociale, 28 novembre 2018, n. 17-20.079, Bulletin des arréts
Chambres civiles 11 (2018) 118, 119. For a comment on the case see I Desbarats, ‘Les travailleurs des
platformes juridiques en France: le juge, arbiter de leur statut?’ (2019) Revue de droit comparé du
travail et de la sécurité sociale 24 ff.

%2 Tribunal Supremo, 25 September 2020, ECLI: ES:TS:2020:2924, 11 f. The Judgment has been
extensively commented by A Todoli-Signes, ‘Comentario a la Sentencia del Tribunal Supremo espafiol
que considera a los Riders empleados laborales’ (2020) 6 Labour & Law Issues 4.

9 The Revenue Commissioners v Karshan (Midlands) Ltd t/a Domino’s Pizza [2023] IESC 24,
para 275. On the case, see M Doherty, ‘Domino Dancing: Mutuality of Obligation and Determining
Employment Status in Ireland’ (2024) 53 Industrial Law Journal 524.

% Hoge Raad, 24 March 2023, ECLI:NL:HR:2023:443. On the case see N Gund, ‘Employee Status
in Dutch Case-law’ (2024) Revue de droit comparé du travail et de la sécurité sociale 336.

% BAG, 1 December 2020, ECLI:DE:BAG:2020:011220.U.9AZR102.20.0 para 52. On the case,
E Gramano and E Solzenberg, ‘Platform Work and the Notion of “Employee” under the German Legal
System: Possible Consequences at a Systematic Level’ (2021) 5 Lavoro Diritti Europa 1.

% Tribunale di Palermo, 24 November 2020, sentenza 3570/2020, 37. On the Italian case law in
the field, see C Spinelli, ‘La controversa questione della qualificazione giuridica del lavoro mediante
piattaforma digitale e il fondamentale ruolo interpretativo della giurisprudenza’ in W Chiaromonte and
ML Vallauri (eds), Trasformazioni, valori e regole del lavoro. Scritti per Riccardo del Punta (Firenze
University Press 2024) 1069.
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case. In this regard, it suffices to recall the British jurisprudence, where Uber drivers
have been qualified as ‘workers” whereas Deliveroo riders have not.’

More incisively, some voices in legal literature have suggested embracing a human
rights approach and amending domestic legislation accordingly, particularly by extend-
ing to all workers the same legal treatment as employees.®® A normative reform of this
kind is actually in line with the international conventions on social rights of both uni-
versal and regional character, where social protection and freedom of association are
rights due to everyone.® In this respect, it bears noting that in 2021 the European Com-
mittee of Social Rights posed a targeted question to 33 member States on the observance
of Article 12, paragraph 3, of the European Social Charter, asking in particular to report
on the social security coverage for platform workers. Interestingly, the Committee has
not been able to adopt a final conclusion on the matter as the majority of States provided
no useful information, a circumstance which ‘suggests that States are lagging behind in
developing their social security systems in response to changes in the labour market’,
as the Committee itself concluded.” In parallel, with the Advisory Opinion OC-27/21,
the Inter-American Court of Human Rights emphasised States’ obligation to guarantee
the freedom of association and the right to collective bargaining, and warned that ‘the
protection of these rights must be understood in consideration of the fact that labour
relations are in constant flux due to a variety of factors, including the use of new digital
technologies in the workplace’.”' As a result, ‘States must adopt legislative and other
types of measures focused on individuals, and not primarily or exclusively on markets,
that respond to the challenges and opportunities brought about by digital transformation
of work, including work over digital platforms’.”?

3. The EU Platform Work Directive

Among the multiple EU acts addressing, either directly or indirectly, the conse-
quences stemming from technological development in terms of social, particularly

7 Uber BV v Aslam [2021] UKSC 5 para 87; Independent Workers’ Union of Great Britain (IWGB)
and RooFoods Limited T/A Deliveroo TUR1/985 [2016], paras 100-101. On the matter, see D Owens,
‘The Uncertain Future of UK Labour Law: “One Step Forward and One Step Back™ Is Getting Workers
Nowhere’ (2019) 82 Socialist Lawyer 30.

% T Novitz, ‘Exploring Human Rights Approach to “Decent” Digital Work’ (2023) 10 Hungarian
Labour Law e-Journal 1,7 ff; J Atkinson and N Sedacca, ‘Realising Decent Work for Platform Work-
ers: A Human Rights Approach’ (2025) 16 Transnational Legal Theory 1, 21 ff.

9 See Arts 8 and 9 of the ICESCR; Arts 5, 6, and 12 of the European Social Charter; and Arts 8
and 9 of the Additional Protocol to the American Convention on Human Rights in the Area of Eco-
nomic, Social and Cultural Rights (Protocol of San Salvador).

70 European Committee of Social Rights, Press Briefing Elements, Conclusions 2021, document
available at www.coe.int 13.

7! Inter-American Court of Human Rights Advisory Opinion on the Right to Freedom of Associa-
tion, Right to Collective Bargaining and Right to Strike, and their relation to other rights, with a gender
perspective of 5 May 2021 OC-27/21 para 202.

72 Ibid para 209.
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labour, matters,” a concrete attempt to meet the new challenges of the gig economy
has been made by the Directive (EU) 2024/2831 (Platform Work Directive, or Di-
rective),” which was published in the Official Journal on 11 November 2024 and
eventually came into effect on 1 December 2024, following a long negotiation pro-
cess.”” The purpose of the Platform Work Directive is to enhance the working con-
ditions of platform workers through the adoption of common parameters for their
legal qualification, while in parallel ensuring a transparent functioning of the algo-
rithms and the safe treatment of users’ personal data.”® The following paragraphs
will investigate both these aspects separately, with particular attention to the conse-
quences in terms of decent work.

Notwithstanding the broad ambitions of the Directive, its scope of application
undergoes some restrictions ratione personae. A category of platform workers,

73 Regulation 2019/1150 aims at preventing unfair practices on online intermediation services to
the detriment of business users by granting them full transparency on the terms and conditions of the
platforms, precise motivation of decisions to suspend or terminate the service' and precise information
on differentiated treatments. Insofar as content creators qualify as business users, the Regulation has an
impact on the platform work, although, it has been observed in literature, not an incisive one when
decent work conditions are considered. See Six Siberman, S Rakshita, H H Abraha and J] Adams-Prassl,
Content marketplaces as digital labour platforms. Towards accountable algorithmic management and
decent work for content creators (Paper prepared for presentation at the “8th Conference of the Regu-
lating for Decent Work Network” on Ensuring decent work in times of uncertainty at the International
Labour Office, Geneva 2023) 11 f. Furthermore, Regulation 2024/1869 (Al Act) introduced a harmo-
nised system of norms on the matter of artificial intelligence, an instrument which is progressively
integrated into workspace. For a comprehensive analysis on the provisions of the Al Act dealing with
labour matters and a reflection on their effectiveness in terms of decent work, see C Cristofolini, ‘Nav-
igating the Impact of Al Systems in the Workplace: Strengths and Loopholes of the EU Al Act from a
Labour Perspective’ (2024) 17 Italian Labour Law e-Journal 75 ff.

74 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on
improving working conditions in platform work. Before 2024, the matter of platform work was only indi-
rectly touched upon by other EU legal acts, such as the Directive on transparent and predictable working
conditions or the Directives on atypical work, namely part-time, fixed-term or temporary agency work.
For an appraisal on these legal instruments in relation to platform work see Aloisi (n 16) 15 ff.

75 For a complete catalogue of the EU initiatives that anticipated and led to the elaboration of the Plat-
form Work Directive, see L Di Cataldo, ‘Improving Working Conditions in Platform Work. A Comment
About the Agreement Reached on the European Directive’ (2024) 17 Italian Labour e-Journal 131, 133 ff.
Having regard to the negotiating history of the Platform Work Directive, the main steps of the procedure,
with the related texts, are summarised at oeil.secure.curoparl.europa.eu. The reasons for such a long and
rough negotiation lie on the strong opposition of several member States, in particular France, Germany,
Greece and Estonia. These States were allegedly concerned by the disruptive effects that a massive re-qual-
ification of platform workers would have provoked in domestic legal systems. On a closer look, however,
a crucial role was played also by the aggressive lobbying campaigns conducted against the Directive, as
openly denounced by the Directive’s Rapporteur for the Parliament, Elisabetta Gualmini. See www.euro-
parl.europa.eu. On 11 March 2024, the obstructing minority composed of France, Germany, Greece and
Estonia disbanded. While France and Germany continued to abstain, as they did in the previous ballots, the
two latter voted in favour of the Directive ‘in the spirit of compromise’. See www.euractiv.com.

76 C Cauffman, ‘Towards Better Working Conditions for Persons Performing Services through
Digital Labour Platforms’ (2022) 29 Maastricht Journal of European and Comparative Law 3, 5-6.
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namely that of content creators, is excluded from the scope of application as the
definition of ‘digital labour platform’ set by Article 2 is not matched in this case. In
particular, the requirement of organisation of work by the platform is missing.”’
From a ratione loci perspective, instead, a broad scope of application is set by Article
1, paragraph 3, according to which the Directive applies whenever the platform work
is performed in the territory of the EU, irrespective of the place of establishment of
the DLPs involved or of any other law otherwise applicable.

3.1. Legal qualification of people working via DLPs

Under Article 2, the Directive makes a distinction between a ‘person performing
platform work’ and a ‘platform worker’, with the latter being the one who ‘has or is
deemed to have an employment contract or an employment relationship as defined
by the law, collective agreements or practice in force in the Member States with
consideration to the case law of the Court of Justice’.

In consideration of the practical consequences stemming from the legal qualifi-
cation, Article 4, paragraph 1, compels Member States to ‘have appropriate and ef-
fective procedures in place to verify and ensure the determination of the correct em-
ployment status’, then referring at paragraph 2 to the primacy of facts principle as
the rule guiding such procedures. In order to overcome the risk for incoherent out-
comes that is inherent to States’ autonomy, Article 5, paragraph 1, introduces a legal
presumption in favour of the employment relationship ‘where facts indicating direc-
tion and control’ are found, saving the possibility for DLPs to rebut it. These aspects
must be valued in light of domestic laws, collective agreements, national practice,
and eventually the jurisprudence of the Court of Justice of the EU (CJEU). Moreover,
according to paragraphs 2 and 3, Member States shall codify and apply the legal
presumption in administrative and judicial proceedings, whereas its applicability to
tax, criminal or social security matters is left to States’ discretion. Extending the
legal presumption to the social security field would have provided a precious contri-
bution to the third pillar of decent work, which instead remains generally underex-
plored by the Directive, as will be further seen below. Such a legislative choice is
puzzling, mostly because Article 153 of the Treaty on the Functioning of the EU
(TFEU), which is one of the Directive’s legal bases, includes social security among
the matters of shared competence between the EU and Member States.”

Originally, in the Directive’s first draft as elaborated by the Commission, the legal
presumption was equipped with five criteria for examining the control link between
digital workers and platforms, with the requirement of a positive conclusion when two

7S Silberman, ‘The Definition of “Digital Labour Platform” in the Proposed Platform Work Di-
rective’ (Verfassungsblog, 18 July 2023) verfassungsblog.de.

78 See E Ales, ‘Article 53 TFUE’ in E Ales, M Bell, O Deinert and S Robin-Olivier (eds), Interna-
tional and European Labour Law. A Commentary (C.H. Beck, Nomos, Hart 2018) 155, 160.
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of them were present.”’ These criteria sharply emphasised some of the essential features
of platform work, even though they were not adequate to reflect the characteristics of
all different types of DLPs.*® A first sign of control was the platforms’ determination
of workers’ wages, as well as the performance regulation and supervision. In addition,
any direct or indirect restriction of workers’ freedom to organise their own work was
deemed relevant, in particular workers’ incapacity to determine their time schedule, to
refuse tasks, and to delegate the performance to third subjects. A final criterion was the
subsistence of any exclusivity in the relation between platforms and their workforce.®'
In the wake of the criticism made by the European Economic and Social Committee,®*
the European Parliament’s Special Rapporteur Gualmini proposed the suppression of
the entire provision in May 2022, a position which was eventually agreed and merged
in the Directive’s text despite an initial opposition of the Council.*®

On the one hand, establishing uniform criteria for interpreting the control link
and, thus, applying the employment presumption would have undoubtedly contributed
to outlining a European definition of ‘employment contract’,®* that differs from the
one the CJEU has historically used in the common market® and, instead, draws from
the practices of domestic labour systems, with promising harmonisation prospects.®
On the other hand, however, the criteria set by the Directive were inconsistent with

7% Proposal for a Directive of the European Parliament and of the Council on improving working
conditions in platform work, COM(2021) 762 final, Art 4, para 2.

80V De Stefano, ‘The EU Commission’s Proposal for a Directive on Platform Work: an Overview’
(2022) 15 Italian Labour Law e-Journal 1, 4.

81 A precise comment upon all the criteria has been provided for by A Rosin, ‘Towards European
Employment Status: The EU Proposal for a Directive on Improving Working Conditions in Platform
Work’ (2022) 51 Industrial Law Journal 478, 488 ff.

82 Opinion of the European Economic and Social Committee of 23 March 2022 on the Communica-
tion from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions — Better working conditions for a stronger social Europe:
harnessing the full benefits of digitalisation for the future of work, and the Proposal for a Directive of the
European Parliament and of the Council on improving working conditions in platform work, para 4.

8 In its general approach to the Directive’s draft of 7 June 2023, the Council expanded the number
of criteria to establish the control link to seven, while in parallel introducing precise indications as for
the rebuttal of the legal presumption. See General Approach of the Council of 7 June 2023 to the pro-
posal for a directive of the European Parliament and of the Council on improving working conditions
in platform work, 10107/23, 42-43.

8 P Tullini, ‘La Direttiva Piattaforme e i diritti del lavoro digitale’ (2022) 8 Labour & Law Issues
46, 49-50.

8 In the Lawrie Blum Judgment of 1986, the term worker was recognised ‘a community meaning’
for the purposes of the freedom of movement under Art 45 TFEU, and it was defined ‘in accordance
with objective criteria which distinguish the employment relationship by reference to the rights and
duties of the persons concerned’. See Case 66/85 Lawrie Blum v Land Baden Wiirttemberg,
ECLI:EU:C:1986:284, paras 16—17.

8 A Alaimo, ‘Il pacchetto di misure sul lavoro nelle piattaforme: dalla proposta di Direttiva al
progetto di Risoluzione del Parlamento europeo. Verso un incremento delle tutele?’ (2022) 8 Labour
& Law Issues 3, 12 ff; Aloisi (n 16) 25.
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certain national laws,®” could have been easily circumvented by DLPs through a busi-
ness reorganisation,®® and, above all, were viewed by a number of Member States —
with France on top — as an unacceptable interference into domestic competence. In a
nutshell, the practical interest of making the Directive a reality overshadowed the orig-
inal goal of creating a discipline as uniform as possible.

In light of these premises (and promises), the final word of the Directive appears
to be a hollow victory. During the re-qualification procedure, in fact, platform work-
ers are still expected to prove that both direction and control exist in order for the
presumption of employee status to be applied.® Even though the benchmarks are not
restricted to domestic laws, but extend to the jurisprudence of the CJEU, practical
experience shows how challenging it may be to provide solid evidence of the direc-
tion and control factors, which more and more frequently are disguised in the algo-
rithm’s operation.90 In addition, in the case of cross-border relations, some concerns
arise with regard to the law applicable to requalification procedures. First, the ab-
sence of a harmonised definition of employee leaves it uncertain whether to apply
Article 8 of the Regulation (EC) No 593/2008 (Rome I),”! which refers exclusively
to ‘individual employment contracts’. Second, even admitting that Article 8 applies,
the risk for social dumping stemming from the choice of law made in the ToS agree-
ments is neutralised according to paragraph 1 of Article 8 only within the EU bor-
ders. Conversely, the applicability of the labour law of third States is a priori ex-
cluded by Article 1, paragraph 3, of the Directive, even when it provides platform
users with higher protection.’

3.2. The algorithmic management

In the Platform Work Directive, Chapter III dedicates a major space to the discipline
of algorithms, which are distinguished in two different categories depending on
whether they aim at supervising users’ performances (monitoring systems) or at elab-
orating decisions having regard to the users’ treatment (automated decision-making)

87 On the compatibility of the five criteria with the Italian idea of employment as codified by Art
2094 of the Civil Code, see M Falsone, ‘What Impact Will the Proposed EU Directive on Platform
Work Have on the Italian System?’ (2022) 15 Italian Labour Law e-Journal 99, 107 ff.

88 M Barbieri, ‘Prime osservazioni sulla proposta di direttiva per il miglioramento delle condizioni
di lavoro nel lavoro con piattaforma’ (2021) 7 Labour & Law Issues 3, 13.

8 M Giovannone, ‘La direttiva sui “platform workers”: regole multilivello e prospettive di attua-
zione’ (2025) XXXIX Lavoro e Diritto 65, 69.

0 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 436 ff.

91 Regulation (EC) 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I). Within the borders of EU, the Rome I Regulation
is the main source of private international law for determining which national law should apply to
contractual obligations in civil and commercial matters.

92 The matter has been exhaustively analysed by L Sandrini, ‘La legge applicabile al lavoro me-
diante piattaforma digitale, tra armonizzazione materiale e norme di conflitto’ (2024) 60 Rivista di
diritto internazionale privato e processuale 1116, 1138 ff.



Decent Work in the Gig Economy
129

systems. In this respect, it bears noting, the Directive embraces a techno-determined
approach.”® The opportunity to include the algorithmic technology within the func-
tioning of DLPs, in fact, is not discussed nor opened to negotiation with social par-
ties’ representatives. Rather, the Directive assumes that algorithms are essential and
limits to regulate their operation, having regard to three different aspects: transpar-
ency, data protection, and individual rights. Notably, the two types of algorithms
commonly undergo the same discipline, which does not come as a surprise consid-
ering that they typically operate together. A further distinctive feature of Chapter 111
relates to the addressees of protection, which mostly correspond with persons per-
forming platform work. By so doing, employees and self-employed are de facto
granted the same treatment, a choice that legal literature has praised as a novelty and
an important achievement in the path of digital workforce protection,” particularly
if compared with the previous Directive 2019/1152 on transparent and predictable
working conditions.” On a closer look, however, the few prescriptions of the Chap-
ter having a real impact on substantive labour rights are limited to platform workers
and, more importantly, do not deal with some essential aspects of decent work.
Having regard to transparency, Article 9, paragraph 1, of the Directive requires
DLPs to inform persons performing platform work, as well as their representatives
and, upon request, public authorities, about the existence of algorithms of both types,
the data involved in their operation, the criteria followed in processing them, and even-
tually the people entrusted with access to those data, a prescription which is a step
ahead of the Regulation (EU) 2024/1689 on artificial intelligence (Al Act).”® Further
guarantees are ensured when platforms’ decisions go to the detriment of people per-
forming platform work. It is the case of decisions to restrict, suspend, or terminate the
account, as well as decisions to refuse the payment or to modify the contractual status
of users. Under Article 9, paragraph 1, letter b), number iv) of the Directive, the
grounds for pronouncements of this kind must be disclosed in advance. Additionally,

93 De Stefano (n 80) 8. For an overview on the multiple negative consequences stemming from a
techno-deterministic approach, see V De Stefano, ‘““Negotiating the Algorithm”: Automation, Artificial
Intelligence, and Labor Protection’ (2019) 41 Comparative Labour Law & Policy Journal 14.

% A Aloisi and N Potocka-Sionek, ‘De-Gigging the Labour Market? An Analysis of the “Algo-
rithmic Management” Provisions in the Proposed Platform Work Directive’ (2022) 15 Italian Labour
Market e-Journal 29, 37.

% Directive 2019/1152 of the European Parliament and of the Council of 20 June 2019 on trans-
parent and predictable working conditions in the European Union. According to its Art 1, para 2, the
Directive applies only to workers having an employment contract or relationship.

% The Al Act mandates that workers and their representatives be made aware merely of the existence
of Al high risk systems and not necessarily of all the specifics regarding how these systems operate. See
Regulation (EU) 2024/1689 of the European Parliament and Council of 13 June 2024 laying down har-
monised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828
(Artificial Intelligence Act), Art 26, paras 7 and 11. For a general overview of the impact of Al Act on
labour rights, see C Cristofolini, ‘Navigating the Impact of Al Systems in the Workplace: Strengths and
Loopholes of the EU Al Act from a Labour Perspective’ (2024) 17 Italian Labour e-Journal 75.
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Article 10, paragraph 5, establishes that a final intervention by ‘a human being’ is al-
ways necessary.’’ In the same vein, any detrimental decision must be equipped with a
written statement of the reasons underpinning it under Article 11 of the Directive. In-
sofar as they discourage the practice of unjustified termination of platforms’ accounts,
these provisions represent a useful, albeit indirect, contribution to the second pillar of
decent work, particularly from the perspective of job opportunities.

A second crucial aspect of Chapter III relates to the use and treatment of individ-
uals’ personal data for the purposes of platforms’ functioning, which operates as /ex
specialis in relation to the Regulation (EU) 2016/679 on data protection (GDPR).”®
Article 7 of the Directive bans DLPs from collecting ‘any personal data of a person
performing platform work while that person is not offering or performing platform
work’ (letter c). In parallel, algorithms cannot process any personal data related to
the emotional and psychological state of the individuals (letter a), as well as any data
extracted from private conversations (letter b). Consistently with Article 9 of the
GDPR, the remaining letters of Article 7, which were absent in the first draft, restrict
the use of personal data for improper purposes, namely to predict the exercise of
rights (letter d), to infer sensitive information such as racial origin, political opinions,
religious beliefs, health status or sexual orientation (letter e), and eventually to de-
termine the biological identity of individuals (letter f). By limiting access to sensitive
data, the Directive safeguards people performing platform work against direct dis-
crimination and, therefore, enforces one of the core labour standards.”” Conversely,
no guarantees are offered against indirect discrimination, which unquestionably rep-
resents the most frequent case and includes distinctions based on workers’ time
availability and geographic location, as seen above in this article. As for the treat-
ment of data, DLPs are always required to perform a data-protection impact assess-
ment with persons performing platform work and their representatives to be involved
in the procedure, an aspect that makes such a prescription much more incisive than
the GDPR itself.'” Finally, Article 9, paragraph 6 recognises to persons performing
platform work ‘the right to the portability of personal data generated through their
performance of work’, a right whose exercise DLPs are expected to facilitate by
providing adequate tools.

97 Para 5 has been added upon initiative of the European Parliament among the very last amend-
ments to the Directive. See Amendments by the European Parliament on the proposal for a directive of
the European Parliament and of the Council on improving working conditions in platform work, avail-
able at www.europarl.europa.eu 50.

98 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation). For a com-
ment on the relation and differences between the GDPR and the Platform Work Directive, see Aloisi
and Potocka-Sionek (n 94).

% Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 451-452.

100 Giovannone (n 89) 73-74.
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A last profile to be considered is that of labour rights. Article 10, paragraph 1, of
the Directive codifies an obligation of regular human oversight upon the impact of
algorithms on persons performing platform work, their working conditions, and the
equal treatment at work. If any risk of discrimination or any breach of rights is de-
tected, DLPs are expected to take the necessary steps to correct the defects under
paragraph 3, including modifying and discontinuing the algorithm. In this respect,
however, a strong asymmetry surfaces between employees of DLPs and people per-
forming platform work in general. Only the representatives of the former are in-
volved in the oversight procedure, whereas, according to Article 15, the representa-
tives of the latter are only admitted to receive information on the evaluation once
concluded. The same asymmetry extends to substantial labour rights. In particular,
Article 12, paragraph 1, requires DLPs to evaluate the consequences that the use of
algorithms may determine on the health and safety of platform workers, and to in-
troduce appropriate protective measures to face these risks, whereas paragraph 3 pro-
hibits DPLs from using algorithms ‘in a manner that puts undue pressure on platform
workers or otherwise puts at risk the safety and physical and mental health of plat-
form workers’. Two core labour standards are therefore openly addressed by the Di-
rective, namely the prohibition of discrimination and the right to safe and healthy
working conditions. Yet, as long as their implementation is dependent on the exist-
ence of an employment contract, there does not appear to be any discernible im-
provement in terms of advancing decent work in the gig economy.

An even more meagre result is reached by the Directive in terms of collective
labour rights, which are mostly disregarded or subordinated to the existence of an
employment relation, as seen above. According to Article 13, DLPs must inform and
consult only with platform workers’ representatives, even in the case of technical
decisions, such as the introduction or modification of platforms’ algorithms.

Aside from this prescription, social parties bear no role in the discipline of plat-
form work set by the Directive, a choice that has met with large criticism in legal
literature. "'

That being said, multiple essential requirements for a work to be considered de-
cent found no room in the Platform Work Directive. Save for a brief reference to the
European Pillar on Social Rights in the Preamble, the right to social security cover-
age is entirely disregarded, remaining a consequence of the legal qualification of
people performing platform work, which in turn largely depends on Member States’
discretion as seen in the previous paragraph. The same goes also for the freedom of
association and the right to collective bargaining, as well as for the right to minimum
wage, all of them being absent from the Directive’s text. The legislative choice not
to address the last two profiles is formally justified under Article 153, paragraph 5,

101 C Spinelli, ‘La trasparenza delle decisioni algoritmiche nella proposta di direttiva UE sul lavoro
tramite piattaforma’ (2022) 6 Lavoro Diritti Europa 1, 12—13.
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TFEU, as they fall outside EU competences. That notwithstanding, it has been duly
emphasised in legal literature that, in different circumstances, the EU addressed these
matters by collateral instruments,'” an example being the Minimum Wages Di-
rective, which the EU adopted in 2022 on the basis of its competence to regulate
working conditions under Article 153, paragraph 1, letter b), TFEU.'® As for the
freedom of association, the exclusion made by paragraph 5 of Article 153 must be
balanced with the provision of paragraph 1, letter f), of the same Article, which in-
cludes collective representation and defence of labour rights within EU compe-
tence.'® That being said, the EU has apparently been unwilling to address the most
delicate issues of decent work in the gig economy, rather than being unable to do so.

4. The ILO project for a Convention on platform work

Moving to the international level, the ILO seems to be fully aware of the main ob-
stacles to decent work that are caused by the emergence of DLPs. After having car-
ried out two surveys among thousands of crowd workers and on-demand workers in
2015 and 2017, the 2019 Centenary Declaration on the Future of Work invoked the
adoption of policies which ‘respond to challenges and opportunities in the world of
work relating to the digital transformation of work, including platform work’.'” The
findings of the previous surveys have then been discussed in light of the international
discipline of labour rights in the 2021 Report World Employment and Social Out-
look, the first one specifically devoted by the ILO to the topic of platform work.'%

As aresult, during the 347th Session of the ILO Governing Body, held in Geneva
between 13 and 23 March 2023, it was decided to place in the Agenda of the 113th
Session of the General Conference an item on decent work in the platform econ-
omy.'”” The purpose is to adopt a standard-setting instrument on the basis of a double
discussion, with a first general round of debate held in 2025 and a second final one
expected in 2026.

The following paragraphs will investigate why such a project appears necessary
despite the broad normative framework already in force within the ILO and whether
it will effectively contribute to enhancing decent work for platform workers.

102 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 443.

193 Directive (EU) 2022/2041 of the European Parliament and of the Council of 19 October 2022
on adequate minimum wages in the European Union.

104 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 454.

105 International Labour Organization, ‘ILO Centenary Declaration for the Future of Work’ at
www.ilo.org 7.

196 (n 41).

107 Minutes of the 347th Session of the Governing Body of the International Labour Office of 13-
23 March 2023, GB.347/PV(REV), para 58.
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4.1. Is there a need for a specific regulation?

As clarified in the first Report developed for the 113th Conference’s Session and
titled Realizing Decent Work in the Platform Economy, the introduction of a special
normative instrument on the subject of platform work is necessary, being the existing
legal framework inadequate to address the main concerns in the field.'*®

On the one hand, it is undisputed that the five core labour standards elaborated
by the ILO, which safeguard the main labour rights and are currently recognised as
being customary, apply to an all-embracing category of workers, including both em-
ployees and self-employed people. The same goes for the corresponding ILO Con-
ventions dealing with fundamental labour rights.'” Consistently, in 2020, the ILO
Committee of Experts on the Application of Conventions and Recommendations
concluded that ‘the full range of fundamental principles and rights at work are appli-
cable to platforms workers in the same way as to all other workers, irrespective of
their employment status’.'"

On the other hand, however, some personal and material gaps in the current legal
framework have been detected by the 2024 Report. Alongside the lack of several es-
sential rights — such as minimum wage, social security, and protection from the unlaw-
ful termination of contract — which ILO Conventions traditionally grant to employees
only,'"" there are many features of platform work that escape the ordinary discipline
of labour rights so far elaborated within the ILO. These primarily relate to the techno-
logical character of DLPs, especially the use of algorithms to allocate tasks and super-
vise their fulfilment, and the protection and portability of the personal data collected
when platform workers are online.''? Another peculiar aspect of platform work con-
cerns the time spent in invisible labour, namely the time when crowd-workers and on-
demand workers are logged in to DLPs searching for new jobs or waiting for new
assignments, but without getting any remuneration. Such a ‘waiting time’ can hardly

108 (n 3) para 298.

199 See the Freedom of Association and Protection of the Right to Organise Convention of 1948
(No. 87) Art 2; the Right to Organise and Collective Bargaining Convention of 1949 (No. 98) Art 1;
the Forced Labour Convention of 1930 (No. 29) Art 2; the Minimum Age Convention of 1973 (No.
138) Art 1; the Worst Forms of Child Labour Convention of 1999 (No. 182) Art 2; the Equal Remu-
neration Convention of 1951 (No. 100) Art 1; the Discrimination Convention of 1958 (No. 111) Art 1;
the Promotional Framework for Occupational Safety and Health Convention of 2006 (No. 187) Art 3
and the Related Recommendation (No. 197) para 3.

110 Tnternational Labour Organization, Promoting Employment and Decent Work in a Changing
Landscape, ILC109/111(B) para 327.

11 See The Protection of Wages Convention of 1949 (No. 95) Art 1; the Minimum Wage Fixing
Convention of 1970 (No. 131) Art 1; the Employment Injury Benefits Convention of 1964 (No. 121)
Art 4; the Employment Promotion and Protection against Unemployment Convention of 1988 (No.
168) Art 11; the Maternity Protection Convention of 2000 (No. 183) Art 2; the Termination of Employ-
ment Convention of 1982 (No. 158) Art 2.

112 (n 3) paras 80-82.
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be qualified as ‘hours of work’ pursuant to the Hours of Work Convention of 1930
(ILO Convention No. 30), and even if so, this would apply only to employees.'"?

Finally, working through web-based platforms typically assumes cross-border
proportions, considering that an efficient internet connection is all that is needed to
obtain and perform the most different tasks, with the result that a job can possibly be
outsourced all over the world.

4.2. The draft Convention

In the light of the survey conducted among States and social parties in the second
half of 2024 and summarised in the second Report Realizing Decent Work in the
Platform Economy of 2025, the ILO Governing Body concluded in favour of intro-
ducing new standards on platform work in the form of a Convention supplemented
by a Recommendation, and elaborated a preliminary set of conclusions in this re-
spect.''* After a first round of discussion between 2 and 13 June 2025, on the occa-
sion of the 113th Session of the General Conference, the form, the definition, and
the scope of the standards have been approved.'" A first draft of the Convention was
then released on 15 August 2025,''® postponing the determination of the final content
to a second round of discussion, to be held during the 114th session of the General
Conference in 2026.

Despite not being definitive, it is worthwhile making some considerations on the
Convention’s draft, in order to emphasise its innovative features in terms of decent
work. The following pages will refer to the draft articles of the Convention and, when
relevant, to the draft Recommendation annexed.

Starting from the crucial issue of the relation between legal qualification and
substantial protection, the ILO seems oriented towards an original approach essen-
tially consisting of separating the two aspects.'!” The traditional dichotomy between
self-employed and employee is preserved, with States required to adopt adequate
measures to ensure the correct classification of people engaged in platform work
based on the primacy of facts principle (draft Article 10). At the same time, however,
the dichotomy is overcome for the purpose of the protection of the main substantial
labour rights, thus making a significant step forward compared to the Platform Work

113 Tbid. para 79.

114 International Labour Organization, Realizing Decent Work in the Platform Economy,
ILC.113/V(2), 149.

115 International Labour Organization, Standard-Setting Committee on Decent Work in the Plat-
form Economy, CNP/D.3, 1.

116 International Labour Organization, Decent Work in the Platform Economy, 1LC.114/Report
V(Q3).

17 The original idea of ILO Governing Body was that of a Convention which should ‘cover work-
ers, irrespective of their employment status, but acknowledge the possible existence of different path-
ways for worker with different employment statuses to realize their rights’. See (n 3) para 301.
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Directive. The Convention addresses ‘digital platform workers’ in general (draft Ar-
ticle 2, letter b), defined as any person engaged to work for the provision of service
organised or facilitated by DLPs and for remuneration, ‘regardless of their classifi-
cation of status in employment’ (draft Article 1, letter b). Therefore, the risk of gaps
in the protection or unequal treatment that comes with subordinating labour rights to
the legal qualification, as seen above, is definitively avoided, without jeopardising
the status of those platform workers who legitimately claim self-employed status and
the treatment that goes along with it at the domestic level. Against this framework,
no attempt is made to elaborate a harmonised notion of employment for the purpose
of platform work. This comes as no surprise considering the difficulties met by the
EU Platform Work Directive in this respect and, more importantly, the uselessness
of a common definition of employment insofar as the application of labour rights to
people working via DLPs does not depend upon it.

Delving into the details of the substantial protection ensured to platform workers,
the ILO’s project much outweighs the tepid results of the Platform Work Directive.
Draft Article 3 compels States to take ‘measures to ensure that digital platform work-
ers enjoy the fundamental principles and rights at work’, thus strengthening the gen-
eral obligation to safeguard the core labour standards and giving substance to the
first pillar of decent work. Two standards are addressed in detail, namely the freedom
of association and the right to a safe and healthy work environment.

According to draft Article 3, paragraph 2, States shall protect the right of digital
workers to establish or join organizations of their choosing. In this respect, the ILO
Convention provides an effective contribution to creating and enhancing the social
dialogue in the gig economy, an aspect which, on the contrary, was completely dis-
regarded in the Platform Work Directive. Further practical indications for imple-
menting the freedom of association are provided in the draft of the Recommendation
that will accompany the Convention. States are indeed encouraged to create an ena-
bling environment for social dialogue (paragraph 2 of the draft Recommendation),
to strengthen the capacity of representatives to effectively defend the interests of the
associations’ members (paragraph 3 of the draft Recommendation), and to ensure a
transparent exchange of information for negotiating purposes (paragraph 5 of the
draft Recommendation). Unquestionably, within the borders of the EU, these pre-
scriptions could encounter some obstacles, considering the uncertain legitimacy of
self-employed collective agreements under EU competition law.'"®

Having regard to the occupational safety and health, moreover, under draft Arti-
cle 4 of the Convention, States shall require DLPs to make risk assessments, as well
as adopt preventive measures and take control measures in order to avoid ‘occupa-
tional accidents, occupational diseases and any other injuries to health arising out of,

18 For a general appraisal on the matter, see G Giampa, ‘Collective Bargaining for Solo Self-
Employed Persons in the European Union. Assessing the Efficacy of the European Commission’s
Guidelines’ (2024) Diritti Lavori Mercati 243.



136 Carlotta Ceretelli

linked with, or occurring in the course of work’. Once again, the ILO is taking a step
further than the EU. Besides covering all people engaged in platform work — and not
only the employees as seen in Article 12 of the Platform Work Directive — the ILO
draft Convention codifies also a precise obligation for DLPs to provide workers with
an adequate training in occupational safety and health as well as with an adequate
equipment (draft Article 5), and recognises platform workers the right to abandon
any work situation deemed to be dangerous (draft Article 6). Additionally, draft Ar-
ticle 8 introduces specific safeguards against violence and harassment in favour of
digital platform workers.

Going beyond the catalogue of core labour standards, the upcoming ILO Con-
vention openly extends to all platform workers the rights to remuneration, social se-
curity, and protection from unlawful termination of contract, thus filling the personal
gaps that characterise the existing international normative framework, as seen in the
previous paragraph. According to draft Article 11, States should ensure that the re-
muneration due to digital workers is adequate, paid in legal tender — or in kind,
should domestic laws authorise it —, and paid in full and on time. The draft Recom-
mendation completes the discipline by ensuring to digital workers a remuneration ‘at
least equivalent to the statutory or negotiated minimum wage that is applicable to
other workers in comparable situations’ (paragraph 10 of the draft Recommenda-
tion), prohibiting DLPs from charging fees or costs to digital workers (paragraph 13
of the draft Recommendation), and requiring States compensate the ‘waiting time’
(paragraph 14 of the draft Recommendation). This major challenge of platform work
appears thus to be efficiently addressed, as opposed to the EU Directive, which dis-
regards it.

Moreover, a general obligation to provide digital platform workers with social
security protection no less favourable than people working in similar circumstances
1s codified under draft Article 14. As for the termination of contract, draft Article 20
prohibits the suspension or deactivation of accounts on DLPs ‘when it is based on
discriminatory or otherwise unjustified grounds’. Conversely, digital platform work-
ers are to be recognised the right to decline tasks or disconnect without suffering any
retaliation under paragraph 16 of the draft Recommendation, a prescription that ech-
oes Article 22 of the Platform Work Directive. Thanks to these provisions, both so-
cial security and employment creation pillars are efficiently addressed to the benefit
of all platform workers, whose legal treatment becomes consistent with the essential
requirements of decent work.

Taking into account the technical features characterising DLPs, the ILO Con-
vention, like the EU legislator before, makes reference to both the use of algorithms
and the protection of workers’ data. The former is regulated by an obligation to trans-
parency. According to Draft Article 15, in particular, DLPs must inform platform
workers about the use of automated systems as well as about the impact they have
on the working conditions and the access to work. In this respect, the draft Recom-
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mendation, at paragraph 22, encourages DLPs to regularly carry out an impact as-
sessment. The ILO Convention remains at a general level, not providing a detailed
list of the information to be disclosed on the functioning of the algorithms, as is
instead done by the EU Directive at Article 9. However, a more innovative stance
than the Directive is embraced on the matter of discrimination, with draft Article 16
expressly establishing that the use of automated systems by DLPs shall not infringe
fundamental labour rights, and, in particular, shall not ‘result in any direct or indirect
discrimination against digital platform workers’. Draft Article 18, then, generally
prescribes the protection of personal data by recalling the observance of international
instruments on the matter, whereas draft Article 19 provides a list of data whose
collection, storage, processing, and use is completely forbidden. Such a list perfectly
matches that made by Article 7 of the Directive. Additionally, under paragraph 26
of the ILO Recommendation, States are encouraged to introduce specific policies for
the portability of personal data.

A final aspect to be considered is that of remedies. Draft Article 17 mandates
that any automated system-based decision that affects working conditions or access
to work must be accompanied by an explanation and, if it involves the refusal of
payment or the suspension or deactivation of the account, be subject to human re-
view. Draft Article 24 adds that platform workers are to be granted access to ‘safe,
fair and effective dispute resolution mechanism and to appropriate and effective rem-
edies’. The draft Recommendation eventually tackles the issue of trans-boundary
relations, establishing that platform workers should be recognised the right to seek
justice either in the State of their residence or in the State where the task is per-
formed, independently from the place of establishment of the DLP involved in the
proceedings (paragraph 29 of the draft Recommendation). At the moment, the pos-
sibility of claiming corporate responsibility for the breach of labour rights before an
international forum is overlooked. Nonetheless, nothing excludes that a step in this
direction could be made in the second round of discussion in 2026. If so, the upcom-
ing ILO Convention would enhance not only the substance but also the efficacy of
the protection offered to platform workers.

5. Conclusions

The use of DLPs has drastically transformed the labour market over the past fifteen
years, creating new and flexible job opportunities while also undermining the fun-
damentals of the idea of decent work. People who work via DLPs frequently expe-
rience unfair treatment, including discrimination, poor wages, and uncontrolled ex-
ploitation. In parallel, the legal qualification as self-employed workers unilaterally
established by the ToS agreements of DLPs typically prevents platform workers
from benefitting from social security coverage and contributing to social dialogue
by joining trade unions and participating in collective bargaining.
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The solutions offered by the diverse legal orders to face such a phenomenon vary
in nature and effectiveness. Focusing on the EU and ILO recent initiatives on the
matter, this article has explored whether and to what extent they are adequate to
ensure decent work for people involved in the gig economy.

With the Platform Work Directive of 2024, the EU restates the interconnection
between the legal qualification of platform workers and the recognition of substantial
labour rights. At the same time, an attempt is made to harmonise domestic legislation
through the codification of a legal presumption of employment status, which, how-
ever, turns out to be unsuccessful given the absence of uniform criteria for applying
it. The only rights the Directive indiscriminately extends to all persons performing
platform work are those connected to the algorithmic management, especially the
right to be informed of the existence and functioning of the algorithms and that to
the protection of personal data. By so doing, a tepid contribution to the enforcement
of core labour standards is indirectly granted, particularly from the perspective of the
prohibition of discrimination and the creation of safe and healthy working condi-
tions. Conversely, the major concerns for platform workers are entirely disregarded.
No mention at all is indeed made of social security and social dialogue, which remain
circumscribed to people recognised as employees of the platforms. The same goes
for the minimum wage, which is a fundamental requirement for decent work. Over-
all, the impression is that of a tentative progress in the social rights path or, to put it
another way, of a missed opportunity to advocate for a genuine change in the regu-
lation of the platform economy.

A very different approach has been embraced by the ILO in the Convention on
Decent Work in the Platform Economy, currently under discussion before the Gen-
eral Conference and expected to be finalised by 2026. A preliminary analysis of the
draft reveals an intention to preserve the classical dichotomy between employees and
self-employed under domestic law, but to abandon it for the purposes of platform
workers’ protection. A broad list of substantial labour rights is thus recognised for
all people working via DLPs, independently of their legal status. These include either
core labour rights, such as freedom of association and occupational safety and health,
or conventional rights, like social security, right to remuneration, and protection
from the unlawful termination of contract. Besides filling some crucial gaps in the
ILO’s legal framework, such an approach has the potential to offer a tangible solu-
tion to the main challenges connected with the spread of the platform economy, thus
restoring the concept of decent work in this particular but controversial field. It re-
mains to be seen whether States will be ready to follow the ILO down this road.
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1. Introduction

In recent years, the concept of ‘food sovereignty’ has gained increasing political
traction within the European Union (EU). Notably, in 2022, Italy and France incor-
porated ‘food sovereignty’ into the titles of their respective ministries for agricul-
ture,' signalling its growing institutional relevance. More recently, Hungary identi-
fied this concept as one of the priorities for its presidency of the Council for the
period ranging from July to December 2024.

This growing popularity around food sovereignty has been legally formalised in
France, which has promulgated an Orientation law on ‘agricultural sovereignty and
generational renewal in agriculture’ in March 2025.%> While the use of the term ‘food
sovereignty’ in French law is not new,* this new Orientation Law offers for the first
time an extensive definition of the concept in French legislation. By defining food
sovereignty through a list of 24 objectives,’ the recently adopted Orientation Law is
arguably the national legal framework of the EU that most comprehensively defines
food sovereignty.°

Despite this increased interest in food sovereignty at national level, the concept
has been contested for many years at the EU level. The original meaning of food
sovereignty, as proposed by peasant organisations in the 1990s, prioritises local,
small-scale agricultural production and emphasises self-sufficiency, democratic con-
trol, and resilience of local food systems.” In contrast, the EU’s agri-food governance
has historically been shaped by the supranational rules of the Common Agricultural
Policy (CAP) — the EU’s legal framework governing agriculture through subsidies —

! Respectively called Ministero dell’Agricoltura, della Sovranita alimentare e delle Foreste ac-
cording to Decreto-Legge 11 novembre 2022, n. 173 Disposizioni urgenti in materia di riordino delle
attribuzioni dei Ministeri (22G00185), and Ministere de I’ Agriculture et de la Souveraineté alimentaire
according to Décret n° 2022-840 du ler juin 2022 relatif aux attributions du ministre de 1’agriculture et
de la souveraineté alimentaire.

2 Hungarian Presidency, Council of the European Union, ‘Programme of the Hungarian presidency
of the Council of the European Union in the second half of 2024°, at wayback.archive-it.org.

3 Loi n° 2025-268 du 24 mars 2025 d’orientation pour la souveraineté alimentaire et le renouvel-
lement des générations en agriculture. JORF n°0072 du 25 mars 2025 [hereinafter Orientation law].

4Food sovereignty as a long-term goal in French law has been introduced in 2014 (Loi n® 2014-
1170 du 13 octobre 2014 d’avenir pour 1’agriculture, 1’alimentation et la forét).

3 Orientation law (n 3) Art 1.

¢ Legal frameworks of certain EU Member States have been analysed in light of food sovereignty
but do not seem to define food sovereignty in such detail. See for example: MM Csirszki, HS Csiitortoki
and K Zombory, ‘Food Sovereignty: Is There an Emerging Paradigm in V4 Countries for the Regulation
of the Acquisition of Ownership of Agricultural Lands by Legal Persons?’ (2021) 2 Central European
Journal of Comparative Law.

7 La Via Campesina, ‘Declaration of Nyéléni’ (2007), at nyeleni.org.


https://wayback.archive-it.org/12090/20250412082714/https:/hungarian-presidency.consilium.europa.eu/media/32nhoe0p/programme-and-priorities-of-the-hungarian-presidency.pdf
https://nyeleni.org/IMG/pdf/DeclNyeleni-en.pdf
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which has disproportionately benefited larger farms and agribusinesses over small-
scale farms.® This imbalance is particularly evident in the CAP’s system of direct
payments, which allocates support largely based on the size of agricultural landhold-
ings, thereby favouring large-scale producers and reinforcing structural inequalities
in the sector. In this context, claims of food sovereignty by EU Member States — with
their explicit emphasis on local autonomy, democratic control, and cultural appro-
priateness — have often been met with caution by the EU institutions, if not outright
scepticism. '* This is mainly due to the strong nationalist connotations of this concept
and its perceived potential to fragment EU solidarity and undermine the harmonised
rules of the internal market.

However, food sovereignty is no longer solely a claim advanced by certain Mem-
ber States: it is now progressively being invoked by the EU itself, signalling a po-
tential shift in the discourse and institutional framing of EU agri-food governance.
In its most recent agri-food policy communication published in February 2025,"" the
European Commission explicitly embraces the concept of ‘food sovereignty’, fram-
ing it as a central objective of EU agri-food policy and a guiding principle for the
Union’s future strategic orientation in this domain. This evolving policy framework
is further characterised by the enhanced discretion afforded to Member States in the
implementation of the CAP, as introduced by its most recent reform. This allows
national authorities to tailor CAP instruments to context-specific priorities, while
also allowing for the adoption of complementary agri-food policies that pursue dis-
tinct or additional objectives beyond the CAP’s formal scope.

While these priorities may appear to stand in tension with the CAP’s traditionally
supranational logic, the renationalisation embedded in the 2023 reform invites a reas-
sessment of the dichotomy between the EU’s inherently ‘common’ — by definition —
agricultural objectives and the nationalist tendencies of domestic agricultural legisla-
tion. This shift reflects not merely a procedural decentralisation but a deeper recalibra-
tion of authority and ambition in EU agri-food governance. In this evolving landscape,
national initiatives, particularly those explicitly invoking the language and aims of
food sovereignty, warrant close scrutiny, as they may either complement or directly
challenge the CAP’s foundational principles and its evolving objectives. As such, com-
paring the CAP’s traditional, market-oriented model with the principles underpinning
food sovereignty provides critical insights into potential tensions and complementari-
ties between EU-wide and nationally driven agri-food policy agendas.

8 M Alessandrini, Regulating Short Food Supply Chains in the EU (Springer 2024).

° La Via Campesina (n 7).

10 See for example: European Commission, ‘Staff Working Document Accompanying the docu-
ment: Contingency plan for ensuring food supply and food security in times of crisis’ SWD(2021) 317
final.

1 European Commission, ‘Communication: A Vision for Agriculture and Food Shaping together
an attractive farming and agri-food sector for future generations’, COM/2025/75 final.
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Over time, European agricultural and food policies have moved away from sup-
porting national interpretations of food sovereignty and are now progressively ori-
ented toward reinforcing food sovereignty at the Union level. This evolution appears
consistent with the broader legal and institutional architecture of the EU, as European
food and agricultural law is fundamentally shaped by the harmonised rules of the
internal market and the policy objectives enshrined in the EU Treaties.

In this context, this paper investigates whether a national law, specifically, the
recently proposed French legislation on food sovereignty, can coexist with, or even
complement, the binding objectives and rules of the CAP. Alternatively, it considers
whether such a development signifies a paradigmatic shift toward a greater renation-
alisation, potentially challenging the coherence and uniformity of EU-wide agri-food
policy and legal objectives. To address these concerns, the paper explores the fol-
lowing research question: To what extent does the newly adopted French law on
food sovereignty align with, or diverge from, the goals of the CAP?

First, in order to place the definition of food sovereignty into context, we conduct
a literature review on this evolving concept (section 2). Then, we analyse the CAP’s
compatibility with this concept (section 3). In the subsequent sections, we describe
how food sovereignty is addressed and defined in the newly adopted French law
(section 4) and discuss it in light of the CAP’s objectives (section 5). Lastly, we
conclude our contribution with final remarks (section 6).

2. What is food sovereignty? Origins and evolution

Although food sovereignty has initially been a political project put forward by grass-
roots movements, some States and institutions have now appropriated the concept,
redefining it within the framework of their own policies and legal systems. This sec-
tion first outlines the historical and political genesis of the term ‘food sovereignty’
and its evolution through transnational advocacy networks. It then examines how the
concept has acquired legal meaning in international, EU and national legislation, and
explores the implications of this shift for agri-food governance within the EU.

The concept of ‘food sovereignty’ is rooted in the social and agrarian grassroots
movements in Latin America that emerged in response to neoliberal economic agri-
food policies of the 1980s and 1990s.'? These policies, particularly the inclusion of
agriculture in the General Agreement on Tariffs and Trade (GATT) and subsequent
negotiations under the World Trade Organisation (WTO), promoted the liberaliza-
tion of agri-food trade, which in turn threatened the existence of small-scale farmers

12 L Jarosz, ‘Comparing Food Security and Food Sovereignty Discourses’ (2014) 4 Dialogues in
Human Geography 168; M Tilzey, Political Ecology, Food Regimes, and Food Sovereignty: Crisis,
Resistance, and Resilience (Palgrave Macmillan 2018).
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worldwide."® In this context, social and agrarian grassroots movements founded La
Via Campesina in 1993,"* upholding food sovereignty as a political project at the
international level.'® The concept was first formally articulated during the Food and
Agriculture Organisation (FAO) World Food Summit in Rome in 1996,'¢ where it
emerged as a deliberate alternative to food security.'’

However, today, food sovereignty is invoked by a diverse range of actors, ex-
tending well beyond its original association with grassroots movements. Depending
on the actors involved and the specific socio-political contexts in which it is invoked,
it is subject to varying interpretations. Environmental organisations, for instance,
may interpret food sovereignty differently from socio-economic development organ-
isations, which, in turn, may have a different understanding of it compared to poli-
cymakers.'® As a result, food sovereignty is widely recognised as a contested and
evolving concept in the literature.'* While its meaning has been continuously shaped
and refined through sustained activism, scholarly debate, and grassroots mobilisa-
tion, the 2007 Nyéléni Declaration® is widely regarded as the most authoritative and
broadly accepted articulation of the concept.?' In the Nyéléni Declaration, food sov-
ereignty is described as ‘the right of peoples to healthy and culturally appropriate
food produced through ecologically sound and sustainable methods, and their right
to define their own food and agriculture systems’.?> The Declaration further charac-
terizes food sovereignty as a model prioritising local, peasant and family farmer-
driven agriculture, artisanal fishing, and pastoralist-led grazing practices.”

Advocates of ‘food sovereignty’ regard it not merely as a complement to ‘food
security’ but as its necessary precondition, arguing that food security can only be
achieved through the principles and practices enshrined in food sovereignty.?* The

13 P Rosset, ‘Re-thinking Agrarian Reform, Land and Territory in La Via Campesina’ (2013) 40
Journal of Peasant Studies 721.

14 La Via Campesina, ‘About La Via Campesina’, at viacampesina.org.

15 A Alonso-Fradejas and others, ‘Food Sovereignty: Convergence and Contradictions, Conditions
and Challenges’ (2015) 36 Third World Quarterly 431.

16 La Via Campesina, ‘Food Sovereignty: A Future Without Hunger’ (1996), at viacampesina.org;
M Edelman, ‘Food Sovereignty: Forgotten Genealogies and Future Regulatory Challenges’ (2014) 41
Journal of Peasant Studies 959.

17 P McMichael, ‘Historicizing food sovereignty’ (2014) 41 Journal of Peasant Studies 933, avail-
able at https://www.tandfonline.com/doi/abs/10.1080/03066150.2013.876999.

18 K Dekeyser, L Korsten, and L Fioramonti, ‘Food Sovereignty: Shifting Debates on Democratic
Food Governance’ (2018) 10 Food Security 223.

19 Edelman (n 16).

20 La Via Campesina (n 7).

2l Alonso-Fradejas and others (n 15).

22 La Via Campesina (n 7).

2 Ibid.

241n 1996, La Via Campesina declared that ‘Food sovereignty is a precondition to genuine food
security’ (La Via Campesina (n 16)).
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https://viacampesina.org/en/wp-content/uploads/sites/2/2021/11/1996-Rom-en.pdf

144 Clara Colonna and Mirta Alessandrini

concept of ‘food security’ has been adopted since the 1970s* by international or-
ganisations such as the United Nations (UN) affiliated organisations and the EU. The
UN FAO considers that food security ‘exists when all people, at all times, have phys-
ical, social and economic access to sufficient, safe and nutritious food which meets
their dietary needs and food preferences for an active and healthy life’.?® The EU
endorses this definition of food security and has recently integrated a ‘sustainability’
component to it.’

Despite the widespread use of ‘food security’ in the discourse of international
organisations and the EU, it has been increasingly critiqued for failing to address
deeper issues of power relations, access, and control within food systems. Notably,
critics argue that food security, though essential, often fails to consider who produces
food, under what conditions, and for whose benefit.”® These concerns were initially
voiced and progressively sharpened through international gatherings of peasant or-
ganisations, which demanded food transformation at the international level. Over
time, wider groups have made food sovereignty a discourse of their own as an alter-
native to the dominant food security discourse.”

While food sovereignty’s meaning is undoubtedly disputed, it has nonetheless
been incorporated into law. In international law, food sovereignty is considered a
‘right-based’ concept,* which encompasses several rights such as the right to access
food, produce food, use land and resources, and live in dignity.*' Food sovereignty
emphasises local control over food systems and asserts that individuals and communi-
ties should have the ability to determine the methods and sources of food production
and distribution within their regions. In this context, some scholars have discussed the

25 J Clapp, ‘Food Security and Food Sovereignty: Getting Past the Binary’ (2014) 4 Dialogues in
Human Geography 206.

26 Food and Agriculture Organization of the United Nations, ‘Trade Reforms and Food Security:
Conceptualizing the Linkages’ (2003).

27 In its 2020 Farm to Fork Strategy, the European Commission stated under the section on ‘ensur-
ing food security’ that ‘A sustainable food system must ensure sufficient and varied supply of safe,
nutritious, affordable and sustainable food to people at all times, not least in times of crisis’ (European
Commission, ‘Communication: A Farm to Fork Strategy for a fair, healthy, and environmentally-
friendly food system’, COM/2020/381 final).

28 For further discussion see: M Windfuhr and J Jonsén, Food Sovereignty: Towards Democracy
in Localised Food Systems (ITDG Publishing 2005); ME Martinez-Torres and PM Rosset, ‘La Via
Campesina: The Birth and Evolution of a Transnational Social Movement’ (2010) 37 The Journal of
Peasant Studies 149; H Wittman, AA Desmarais and N Wiebe (eds), Food Sovereignty: Reconnecting
Food, Nature and Community (Fernwood Publishing 2010); H Wittman, ‘Food Sovereignty: A New
Rights Framework for Food and Nature?’ (2011) 2 Environment and Society 87.

2 Dekeyser, Korsten, and Fioramonti (n 18).

30D Sampson and others, ‘Food Sovereignty and Rights-Based Approaches Strengthen Food Se-
curity and Nutrition Across the Globe: A Systematic Review’ (2021) 5 Frontiers in Sustainable Food
Systems 1.

3 M C Canfield, ‘Claiming Food Sovereignty: Legal Mobilization in an Era of Global Governance’
(2020) 82 Studies in Law, Politics, and Society 119.
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relationship between food sovereignty and the right to food, emphasising that food
sovereignty can be seen as a framework that enables the realisation of the right to food
by promoting sustainable agricultural practices and local control over food systems.*?
At the international level, food sovereignty was officially recognised as a right in
2018 by the United Nations Declaration on the Rights of Peasants and Other People
Working in Rural Areas (UNDROP), attributing this right to ‘peasants and other peo-
ple working in rural areas’.** While endorsed by grassroots movements such as La Via
Campesina,* the non-binding nature of UNDROP poses a challenge for its implemen-
tation. Yet, UNDROP refers to various human rights enshrined in international law
such as the International Covenant on Economic, Social and Cultural Rights
(ICESCR),* the International Covenant on Civil and Political Rights (ICCPR),® the
Convention on the Elimination of All Forms of Discrimination Against Women,*” and
several International Labour Organization Conventions.*® In practice, UNDROP pro-
visions have been used in several court cases in conjunction to other international and
national legal instruments to interpret international human rights standards.>
Therefore, while discussions around food sovereignty often draw on, critique, or
expand the dominant food security framework, the two concepts rest on different nor-
mative foundations: food security focuses on access and availability, whereas food sov-
ereignty emphasises control, agency, and the power relations governing food systems.

32 H Wittman, ‘Food Sovereignty: An Inclusive Model for Feeding the World and Cooling the
Planet’ (2023) 6 One Earth 474.

33 According to Article 15 of the United Nations Declaration on the Rights of Peasants and Other
People Working in Rural Areas (UNDROP): ‘4. Peasants and other people working in rural areas have the
right to determine their own food and agriculture systems, recognized by many States and regions as the
right to food sovereignty. This includes the right to participate in decision-making processes on food and
agriculture policy and the right to healthy and adequate food produced through ecologically sound and
sustainable methods that respect their cultures. 5. States shall formulate, in partnership with peasants and
other people working in rural areas, public policies at the local, national, regional and international levels
to advance and protect the right to adequate food, food security and food sovereignty and sustainable and
equitable food systems that promote and protect the rights contained in the present Declaration. States
shall establish mechanisms to ensure the coherence of their agricultural, economic, social, cultural and
development policies with the realization of the rights contained in the present Declaration’.

34 European Coordination Via Campesina, ‘How to Implement the United Nations Declaration on
the Rights of Peasants and Other People Working in Rural Areas (UNDROP) at the European and
National Level to Promote Peasants’ Rights’ (2024) Policy Brief, at www.eurovia.org.

35 International Covenant on Economic, Social and Cultural Rights [1966] (ICESCR).

36 International Covenant on Civil and Political Rights [1966] (ICCPR).

37 Convention on the Elimination of All Forms of Discrimination Against Women [1979]
(CEAFDW)

3§ Narula, ‘Peasants’ Rights and Food Systems Governance’ in M Alabrese and others, (eds),
The United Nations’ Declaration on Peasants’ Rights (Routledge 2022).

39 For an extensive discussion, see: G van Ert and D Shuhaibar, ‘Canadian Cases in Public Inter-
national Law in 2020’ (2021) 58 Canadian Yearbook of International Law/Annuaire canadien de droit
international; D Kemp and others, ‘Climate Change, Biodiversity, and the Energy Transition: The Po-
tential Role of the UN’s Declaration on Peasants’ Rights’ (2025) 8 One Earth.
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Throughout the world, many non-EU countries have integrated the concept of
food sovereignty into their laws and policies,*’ including in their Constitutions.*!
This trend can be observed in a growing number of nation-states, such as Venezuela,
Senegal, Mali, Nicaragua, Ecuador, Nepal, and Bolivia, where food sovereignty has
become a foundational principle guiding national agricultural and food policy.*

Conversely, food sovereignty does not explicitly appear in any EU law. Rather,
it occasionally surfaces in EU institutional discourse, particularly in non-binding
policy documents. When referring to food sovereignty, the EU institutions specifi-
cally refer to the EU’s collective capacity to ensure the security and resilience of its
food system, rather than endorsing national food sovereignty. For instance, in re-
sponse to the war provoked by Russia on Ukrainian territory in 2022, the European
Committee of the Regions emphasized its support ‘to enhance the EU’s food sover-
eignty and achieve greater autonomy by encouraging regional and local diverse food
production.” The war revealed the EU’s structural dependence on external inputs and
markets, particularly cereals, vegetable oils, fertilisers, and energy, exposing vulner-
abilities in the resilience of its food supply chains.** As global prices spiked and food
supply routes were disrupted, EU institutions increasingly invoked EU food sover-
eignty to signal the need to strengthen the Union’s collective capacity to ensure sta-
ble and secure food supplies to reduced reliance on geopolitical hotspots. Similar
calls have been made by the European Parliament** and the European Economic and
Social Committee.* While the European Commission has also moderately promoted

40 N Bellinger and M Fakhri, ‘The Intersection Between Food Sovereignty and Law’ (2013)
28 Natural Resources & Environment 45; M Martin Lopez, ‘A Study on the Application of Food Sov-
ereignty in International Law’ (2016) 4 Groningen Journal of International Law 14.

41'M Edelman (n 16).

42 JP Mufioz, ‘Constituyente, Gobierno de Transicion y Soberania Alimentaria en Ecuador’ in J
Gascon and X Montagut (eds), Cambio de Rumbo en las Politicas Agrarias Latinoamericanas? Estado,
Movimientos Sociales Campesinos y Soberania Alimentaria (Icaria Editorial 2010) 151; TD Beuchelt
and D Virchow, ‘Food Sovereignty or the Human Right to Adequate Food: Which Concept Serves
better as International Development Policy for Global Hunger and Poverty Reduction?’ (2012) 29 Ag-
riculture and Human Values 259.

43 European Committee of the Regions, ‘Opinion 2023/C 79/05 of 2 March 2023 on safeguarding
food security and reinforcing the resilience of food systems’; for a more in-depth discussion on the
topic, see J van Zeben and M Alessandrini, ‘Food “Securitization” and the Climate Crisis: Lessons from
the EU’s Response to the War in Ukraine’ (2025) 15 Climate Law 72.

4 Resolution C/2024/483 of the European Parliament of 14 June 2023 on ensuring food security and
long-term resilience of the EU agriculture (2022/2183INI). Interestingly enough, the European Parliament
only refers to ‘food sovereignty’; it ‘Stresses the importance of the protection and promotion of local
communities’ right to food security; deplores, in this context, the fact that land grabbing is rife in many
countries, which undermines food sovereignty; calls for the EU to strongly support the prevention of land
grabbing; stresses the importance of launching an inclusive process with the aim of guaranteeing the ef-
fective participation of civil society organisations and local communities in the development, implemen-
tation and monitoring of policies and actions related to land grabbing’ (para 14).

4 European Economic and Social Committee, ‘Opinion 2022/C 194/10 of 12 May 2022 on food
security and sustainable food systems (exploratory opinion requested by the French presidency)’.
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an ‘EU food sovereignty’,* it firmly stands against any narrative on Member States’
national food sovereignty, which could encourage protectionist measures favouring
domestic food products, with the risk of infringing EU law, notably Articles 34 and
35 of the Treaty on the Functioning of the European Union (TFEU). This position
reflects the Commission’s commitment to preserving the integrity of the EU internal
market, where the free movement of goods and the prevention of trade barriers re-
main fundamental principles.*’

While national food sovereignty is clearly discouraged under EU law, the con-
cept of EU food sovereignty is gaining increasing prominence within the European
Commission’s latest agri-food policy. Notably, in its February 2025 “Vision for Ag-
riculture and Food’,*® the Commission refers to ‘food sovereignty’ no fewer than
eight times. These references suggest a discursive shift, indicating a broader recon-
figuration of EU strategic priorities in light of recent geopolitical and environmental
challenges. In the policy document, the Commission affirms that European food se-
curity, safety, and food sovereignty are ‘non-negotiable’* and explicitly positions
food sovereignty as an integral component of the EU’s broader security, competi-
tiveness, and sustainability agenda.> It further acknowledges that the EU’s current
food sovereignty is heavily dependent on imported inputs, such as fertilisers, animal
feed, and energy, often sourced from geographically concentrated regions.’' Reduc-
ing these strategic dependencies and mitigating supply chain vulnerabilities are thus
presented as key priorities, particularly in the context of the EU’s transition to a low-
carbon, resource-efficient economy. Moreover, the Commission highlights the im-
portance of plant breeding innovations, including the use of biotechnological tools
such as New Genomic Techniques (NGTs), as key to developing climate-resilient,
resource-efficient, nutritious, and high-yielding crop varieties. These innovations are
framed as fundamental to enhancing both food security and food sovereignty within
the EU.

46 In its 2024 report on the operation of Regulation (EU) 2018/841, the Commission wrote: ‘Like
all other sectors, the LULUCEF sector plays an important role in achieving the EU 2040 climate ambi-
tion, while contributing to EU food sovereignty and to a sustainable circular bioeconomy’ (European
Commission, ‘Report from the Commission to the European Parliament and the Council on the opera-
tion of Regulation (EU) 2018/841 (“LULUCF Regulation”) pursuant to Article 17(2) as amended by
Regulation (EU) 2023/839” COM(2024) 195 final, 9). A similar wording can be found in: European
Commission, ‘Communication from the Commission to the European Parliament, the Council, the Eu-
ropean Economic and Social Committee and the Committee of the Regions. Securing our future Eu-
rope’s 2040 climate target and path to climate neutrality by 2050 building a sustainable, just and pros-
perous society” COM(2024) 63 final. Apart from these few policy documents, references to ‘food sov-
ereignty’ in Commission’s documents are rare.

47 Staff Working document SWD(2021) 317 final (n 10).

4 Communication COM/2025/75 final (n 11).

4 1bid 2.

S0 Tbid 11.

S bid.

32 Ibid 25.
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However, it is essential to recognise that while the Commission has embraced
the discourse of food sovereignty, its interpretation remains distinct from the grass-
roots and more nationalist-driven vision associated with movements like La Via
Campesina. The EU’s Vision, which prioritises strategic autonomy and competitive-
ness, situates food sovereignty within a broader framework of economic and security
concerns. At the same time, the integration of food sovereignty within the EU’s pol-
icy framework presents significant challenges when considered within the broader
international legal system. A key tension arises between the rights of States to regu-
late agricultural policies in line with food sovereignty principles and the constraints
imposed by international trade, which tend to prioritise liberalisation, non-interven-
tion, and market-driven approaches. Ultimately, the Commission’s evolving stance
suggests that food sovereignty, though not fully aligned with its traditional concep-
tion in other parts of the world, is becoming an increasingly relevant and strategic
concept within the EU’s agri-food policy.

3. The CAP’s compatibility with Food Sovereignty principles

Building on this evolving policy landscape, it becomes essential to examine how the
concept of food sovereignty interfaces with the EU’s core agricultural policy frame-
work: the Common Agricultural Policy (CAP). While the European Commission’s
recent references to food sovereignty mark a rhetorical shift, a closer look at the CAP
reveals how, and to what extent, this influential policy instrument supports or under-
mines the principles associated with food sovereignty. The following section ex-
plores the relationship between the CAP and food sovereignty, assessing the policy’s
potential — and limitations — in advancing such approach within the EU. This analysis
also lays the groundwork for addressing the central research question of this paper.
Before delving into the relationship between food sovereignty and the CAP, it is
first necessary to situate the agri-food sector within its broader European legal con-
text, established by the EU Treaties. These Treaties lay down, in particular, the rules
governing the ability of both the EU institutions and Member States to legislate on
agri-food matters. Agriculture is an area of shared competence between the EU and
its Member States, as outlined in Article 4(2)(d) of the Treaty on the Functioning of
the European Union (TFEU). In this domain, both the EU and national governments
may legislate and adopt legally binding acts. However, when the EU exercises its
competence, it takes precedence, precluding Member States from enacting conflict-
ing national measures unless expressly permitted. This division of powers reflects
the hybrid nature of the CAP, which is at once a central pillar of EU integration and
a policy area deeply embedded in national political, economic, and territorial inter-
ests of individual Member States. The exercise of shared competence in agriculture
is not confined to the CAP alone. Member States may also adopt agri-food legislation
outside the implementation of the CAP stricto sensu, provided that such measures
comply with EU internal market rules, competition law, and do not undermine the
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objectives or functioning of the CAP. This creates an opportunity for national inno-
vation in agricultural and food policy, particularly in areas where EU law is silent,
permissive, or broadly framed, as illustrated by the French case study.

The CAP provides a structured framework that defines how agricultural funding
is allocated and justified, anchoring Member States’ actions within a shared set of
goals and principles. The core objectives of the CAP are set out in Article 39 of the
TFEU, and include the aims to increase agricultural productivity, ensuring a fair stand-
ard of living for the agricultural community, stabilising markets, assuring the availa-
bility of supplies, and ensuring that supplies reach consumers at reasonable prices.
Conceived in the aftermath of World War II — a period marked by food shortages and
economic instability —the CAP was designed to address pressing concerns around food
security, economic recovery, and rural development. Its foundational goals reflect a
dual focus: enhancing agricultural productivity and self-sufficiency and securing fair
economic conditions for those working in the sector. The emphasis on productivity
and market stabilisation was intended to boost efficiency, increase output with fewer
resources, and mitigate price fluctuations, thereby ensuring a stable supply of agricul-
tural goods.*® At the same time, the CAP prioritises safeguarding farmers’ livelihoods
and guaranteeing consumers access to food at low and stable prices.>*

While increasingly subject to a ‘renationalisation’ process,” the CAP is still an
‘EU business’: it is managed and funded at the EU level from the resources of the
EU’s budget, accounting for approximately 40% of its total expenditure.’® However,
while the CAP has traditionally operated under a broad, standardised approach to
agricultural support and rural development across Member States, recent reforms
indicate a shift in its operational dynamics. The 2023 CAP*’ introduces a more flex-
ible and tailored delivery model, moving away from a uniform application of policy
to a more performance-based approach.*® This shift reflects a broader recognition of

33 Conseil de la Communauté Economique Europénne, Conseil de la Communauté Européenne de
I’Energie Atomique, ‘Recueil des documents de la conférence agricole des Etats membres de la Com-
munauté Economique Européenne a Stresa du 3 au 12 juillet 1958 (Secrétariat des conseils des Com-
munautés européennes).

34 Ibid. For further details, see JA McMahon, EU Agricultural Law and Policy (Edward Elgar
Publishing 2019).

33 A Wilkinson, ‘Re-nationalisation: An Evolving Debate’ in R Kjeldahl and M Tracy (eds), Re-
nationalisation of the Common Agricultural Policy? (Institute of Agricultural Economics, Copenhagen
1994).

36 R Henke and others, ‘The New Common Agricultural Policy: How do Member States Respond
to Flexibility?’ (2018) 56 Journal of Common Market Studies 403.

57 Regulation (EU) 2021/2115 of the European Parliament and of the Council of 2 December 2021
establishing rules on support for strategic plans to be drawn up by Member States under the common
agricultural policy (CAP Strategic Plans) and financed by the European Agricultural Guarantee Fund
(EAGF) and by the European Agricultural Fund for Rural Development (EAFRD) and repealing Reg-
ulations (EU) No 1305/2013 and (EU) No 1307/2013 [Hereinafter CAP Strategic Plans Regulation].

38 CAP Strategic Plans Regulation (n 57) recital 3.
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the diverse context-specific needs of individual Member States, allowing for more
targeted support.>

This new model transitions from merely evaluating compliance with procedural
requirements to focusing on the assessment of performance and outcomes. Member
States are required to achieve the CAP’s objectives through their respective National
Strategic Plans (NSP). While the core objectives of the CAP have remained un-
changed through successive reforms, the policy has progressively evolved to address
new and emerging challenges. Aligned with the broader objectives of the European
Green Deal (EUGD),* the 2023 CAP incorporates ten specific objectives that ex-
pand upon the original core objectives outlined in Article 39 TFEU. These objectives
address environmental, social, and economic dimensions of sustainability, extending
beyond traditional focuses on productivity and self-sufficiency to include genera-
tional renewal, healthy diets, landscape protection, and knowledge sharing.®'
Through each NSP, each Member State outlines its national strategic priorities, and
measures for agricultural policy, aiming to achieve targets that go beyond the CAP
core objectives, and aligning with the broader goals set by the EU.

Historically, the CAP’s centralised and market-oriented design has limited the
incorporation of food sovereignty principles within its regulatory framework. In con-
trast, the concept of food security has steadily gained prominence in both policy dis-
course and legal texts. This is exemplified by the 2023 CAP Strategic Plans Regula-
tion, which explicitly affirms that the CAP ‘should keep ensuring food security,
which should be understood as meaning access to sufficient, safe and nutritious food
at all times’.

This growing divergence in emphasis between food security and food sover-
eignty reflects deeper ideological and policy tensions within the EU agri-food gov-
ernance framework. While EU institutions continue to prioritise food security
through (mostly) centralised mechanisms aimed at stability, safety, and market effi-
ciency, non-governmental organisations such as La Via Campesina, along with a
growing body of academic scholarship, challenge this approach by advocating for
food sovereignty.*

From this perspective, food sovereignty is not merely a complement to food se-
curity, but a transformative alternative — one that seeks to fundamentally reshape
food systems by shifting power to local communities, prioritising ecological sustain-
ability, and challenging the dominance of global market forces.®* In contrast to the

%9 Ibid recital 107.

0 European Commission, ‘Communication: The European Green Deal’, COM(2019) 640 final.

1 CAP Strategic Plans Regulation (n 57) Art 6.

62 Ibid recital 35.

9 T Lang and D Barling, ‘Food Security and Food Sustainability: Reformulating the Debate’
(2012) 178 The Geographical Journal 313.

% JJL Candel and others, ‘Disentangling the Consensus Frame of Food Security: The Case of the
EU Common Agricultural Policy Reform Debate’ (2014) 44 Food policy 47.
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trade-oriented food security model, which focuses on global market access and effi-
ciency, food sovereignty emphasises self-determination and local control. Despite
recent reforms, the CAP largely continues to reflect this trade-oriented approach,
promoting competitive export agriculture, market liberalisation, and a technocratic
vision of food governance.® This contrast underscores the need to assess how, and
to what extent, the CAP can accommodate such alternative visions.

When assessed through the lens of food sovereignty, the CAP’s objectives both
align with and diverge from its principles. Food sovereignty advocates for the right
of communities to control their food systems, emphasising local production, sustain-
ability, and agroecology.®® This framework provides a critical lens for evaluating the
CAP’s alignment with more decentralised and equitable agricultural models. While
several of the CAP’s objectives resonate with the overarching goals of food sover-
eignty, such as promoting sustainable resource management,®” halting biodiversity
loss,® and fostering rural development,® the policy’s predominant reliance on mar-
ket-driven mechanisms and industrial agriculture often conflicts with the core tenets
of food sovereignty. For instance, the CAP Strategic Plans Regulation sets out the
aim to support viable farm incomes and enhance resilience in the agricultural sector
—7% a goal that, in principle, aligns with the food sovereignty objective of ensuring
economic stability for farmers. However, this aim is typically pursued within a
framework that favours large-scale, export-oriented agricultural systems, which risks
undermining the diversity, autonomy, and local control that are central to food sov-
ereignty. In particular, instruments such as hectare-based payments’' tend to dispro-
portionately benefit larger farms, reinforcing structural inequalities and sidelining
small-scale, diversified producers. Similarly, the CAP’s focus on enhancing market
orientation, competitiveness, and technological innovation, including research and
digitalisation,”” stands in tension with the food sovereignty critique of agricultural
industrialisation. While the CAP promotes an efficiency-oriented, technology-inten-
sive model, food sovereignty advocates instead call for agricultural systems
grounded in local knowledge, agroecological practices, and diversified farming. This
contrast reflects fundamentally different visions for the future of agriculture, with

% RP Lee, ‘The Politics of International Agri-Food Policy: Discourses of Trade-oriented Food
Security and Food Sovereignty’ (2012) 22 Environmental Politics 216.

% See Sec. 2.

67 CAP Strategic Plans Regulation (n 57) Art 6(e).

%8 Ibid Art 6(f).

% Tbid Art 6(g).

70 Tbid Art 6(a).

7! In particular, the Basic Income Support for Sustainability (BISS) (CAP Strategic Plans Regula-
tion (n 57) Art 21) and the Complementary Redistributive Income Support for Sustainability (CRISS)
(CAP Strategic Plans Regulation (n 57) Art 29).

72 CAP Strategic Plans Regulation (n 57) Art 6(b).
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food sovereignty prioritising sustainability, cultural relevance, and farmer autonomy
over productivity and global market integration.

The CAP’s objective to improve the farmers’ position in the value chain” pre-
sents a potential alignment with food sovereignty’s call for greater economic justice.
However, the CAP continues to support structures that disproportionately benefit
large agribusinesses over smallholder farmers, thus limiting the scope for genuine
empowerment and local control. Despite the introduction of measures aimed explic-
itly at smaller operations - such as the Complementary Redistributive Income Sup-
port for Sustainability (CRISS),” which requires the redistribution of direct pay-
ments from larger to smaller or medium-sized holdings offering higher per-hectare
payments on the first hectares, and the optional Small Farmers Scheme,” which pro-
vides a flat-rate payment for small farmers in lieu of full compliance requirements -
these instruments remain under-utilised and under-funded.”® Member States often
cap CRISS payments at modest levels, and only a minority have adopted the Small
Farmers Scheme, whose ceiling (€1,250) pales in comparison to direct payments re-
ceived by larger holdings. As a result, smallholders receive only a fraction of total
CAP outlays even though they account for over half of all European farms.”” This
imbalance not only perpetuates scale-based inequities but also limits the financial
resilience and decision-making autonomy of those producers most closely aligned
with the principles of food sovereignty.

Furthermore, while the CAP’s focus on climate change mitigation, carbon se-
questration, and resource conservation’® reflects an environmental ethos shared by
food sovereignty, these goals are often pursued through voluntary and loosely coor-
dinated measures left to Member States, notably via eco-schemes.” Although eco-
schemes provide payments per hectare for adopting environmentally friendly prac-
tices, their design and implementation vary widely across Member States, often fa-
vouring large-scale producers with greater capacity to comply.*® This fragmented
approach risks marginalising smallholders, who may face barriers to participation
due to limited resources or administrative complexity, thereby reducing their ability
to benefit from or contribute meaningfully to environmental objectives. As a result,
the CAP’s environmental ambitions, while commendable, do not always translate

73 Ibid Art 6(c).

74 Ibid Art 29ff.

75 Ibid Art 28.

76 M Alessandrini and others, ‘Smallholder Farms in the Sustainable Food Transition: A Critical
Examination of the New Common Agricultural Policy’ (2024) 33 RECIEL 124.

77 Ibid.

78 CAP Strategic Plans Regulation (n 57) Art 6(d).

7% Ibid Art 31.

80 T Runge et al, ‘Implementation of Eco-schemes in Fifteen European Union Member States’
(2022) 21 Eurochoices 19.
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into equitable support for small-scale farmers or genuine local stewardship, under-
scoring ongoing tensions between the policy’s stated goals and the realities of its
implementation. This approach has drawn criticism for failing to adapt to local eco-
logical and social realities.®' The continued promotion of industrial agricultural mod-
els, characterised by large-scale monocultures, high external input use (such as syn-
thetic fertilisers and pesticides), intensive livestock production, and vertically inte-
grated supply chains, recently reaffirmed in the Commission’s latest Vision for Ag-
riculture and Food, further undermines the CAP’s potential to support the ecological
and socio-political transformation envisioned by food sovereignty advocates.

In terms of rural development, the CAP’s focus on attracting young farmers, pro-
moting gender equality, and fostering employment in rural areas®” aligns with the
objectives of food sovereignty, which include social justice and inclusivity. How-
ever, food sovereignty envisions a deeper transformation in governance structures,
advocating for more localised, participatory decision-making processes in food sys-
tems. While the CAP addresses issues of social inclusion, through measures such as
support for young farmers, gender equality initiatives, and rural development pro-
grams targeting vulnerable communities, it does so within a highly centralised and
bureaucratic framework that often limits the extent of local autonomy and decision-
making power. For instance, NSP must align with EU-wide objectives and indica-
tors,* leaving limited room for communities to define priorities that reflect their
specific social, cultural, or territorial contexts. Lastly, the CAP’s emphasis on high-
quality, sustainable food production and reducing food waste** aligns with food sov-
ereignty’s ethical framework; yet, the persistent dominance of industrial farming
practices raises concerns about the efficacy of these measures in achieving the more
radical goals of food sovereignty.®

The CAP continues to push for intensification and mechanisation of production,
with minimal interventions promoting small farmers’ roles in food supply chains and
a lack of concrete measures and measurable objectives in their support.*® While the
new specific objectives of the CAP address a broad range of societal demands, in-
cluding sustainable agricultural production, healthier nutrition, social inclusion and
local development in rural areas, any reference to the concept of food sovereignty is
neglected in the legal text. The integration of this concept in the CAP may, in fact,
exacerbate the decentralisation and renationalisation process of the policy to such an
extent that reconciling the ‘common’ character of the policy with its core Treaty

81 J Hristov and others, ‘Impacts of the EU’s Common Agricultural Policy “Greening” Reform on
Agricultural Development, Biodiversity, and Ecosystem Services’ (2020) 42 Applied Economic Per-
spectives and Policy 716.

82 CAP Strategic Plans Regulation (n 57) Art 6(h).

8 Ibid Art 7.

8 Ibid Art 6(i),

8 J Clapp, Food (John Wiley & Sons 2020); CR Anderson and others, Agroecology now! Trans-
formations Towards More just and Sustainable Food Systems (Palgrave Macmillan 2021).

8 M Alessandrini and others (n 67).
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objectives, and with the principles underpinning food sovereignty, emerges as an
increasingly complex and contested challenge.

Therefore, while the CAP’s new objectives reflect some alignment with the prin-
ciples of food sovereignty, particularly in the areas of environmental sustainability
and social inclusion, the policy’s reliance on market-driven, industrial agriculture
remains a significant point of divergence. A recent and notable example of how food
sovereignty principles are being taken up at the national level, outside the framework
of the CAP, can be seen in France’s new food sovereignty law. This development
offers a valuable opportunity to assess how national legislation may both align with
and challenge the EU’s common objectives, particularly in light of the CAP’s evolv-
ing focus on sustainability and subsidiarity.

4. Food sovereignty in the French law

In April 2024, the French government proposed a draft Orientation law on ‘agricul-
tural sovereignty and generational renewal in agriculture’,*” aiming at establishing
agricultural and food sovereignty as a the strategic priority within national public
policies, which was promulgated in March 2025.% Far from being an ordinary legal
measure, French Orientation laws are a special type of law aiming to set out guiding
or orientation principles in law and policy, such as political objectives. They are
considered ‘Programming laws’ under Article 34, twenty-first paragraph of the
French Constitution.® Due to their broad provisions, Programming laws typically
require the adoption of additional implementing measures to ensure their effective
operationalisation.” Orientation laws in the agri-food sector have been adopted by
the French legislator since 1960,”' and the latest one, promulgated in March 2025, is
now the seventh law of this kind.

This new law, announced by French President Emmanuel Macron in September
2022, is the result of several stakeholders and public consultations carried out by the
French government since 2022.° It has been proposed in a particularly heated social
context following a series of farmers’ demonstrations across Europe, including in

87 Projet de loi n° 2436 d’orientation pour la souveraineté en matiére agricole et le renouvellement
des générations en agriculture.

8 Orientation law (n 3).

8 This has been confirmed by the French Constitutional Council which ruled on the constitutional
conformity of the Orientation law (Décision n°® 2025-876 DC du 20 mars 2025, Loi d’orientation pour
la souveraineté alimentaire et le renouvellement des générations en agriculture, para 7).

% F Terré and N Molfessis, Introduction générale au droit (Dalloz 2023) 490.

1 Loi n° 60-808 du 5 aotit 1960 d’orientation agricole.

92 Ministére de I’ Agriculture et de la Souveraineté alimentaire, ‘Concertation sur le pacte et la loi
d’orientation et d’avenir agricoles’, at agriculture.gouv.fr.
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France.” The explanatory memorandum accompanying the draft law highlights sev-
eral contextual factors underpinning its adoption, including the COVID-19 health
crisis, the war of invasion led by Russia in Ukraine, and climate change impacts.*
Against this backdrop, the French government asserts the need to ‘strengthen’®® both
national and European food sovereignty, framing this objective as one of the ‘strate-
gic priorities’®® of French public policies.

This strategic prioritisation of food sovereignty is reflected in the structure of the
adopted law, which dedicates its first title, entitled ‘Regaining France’s Food Sover-
eignty’ to defend its fundamental interests to this objective.”” The concept of food
sovereignty is primarily articulated in Title I of the law; accordingly, the following
analysis will focus on the provisions contained within this section.

In particular, Article 1 places a great emphasis on the concept of food sovereignty
in French agricultural policy, and amends the Preliminary Section of the French Ru-
ral and Maritime Fishing Code, which sets out the aims of French policies on agri-
culture, food and maritime fishing. Prior to the new Orientation law, ‘food sover-
eignty’ was only mentioned four times by the French Rural and Maritime Fishing
Code and was defined in vague and general terms. Following the reform, it is now
referenced fourteen times in the first Articles of the Preliminary Section, accompa-
nied by a significantly expanded and more detailed legal definition.”®

Although already introduced in French law in 2014, food sovereignty is now
given a greater political importance and a more precise meaning with the new Ori-
entation law, prompting three observations. First, food sovereignty is placed at the
centre of the political priorities of French agriculture law by introducing in the first
Article of the Rural and Maritime Fishing Code'® the provision that ‘The protection,
enhancement and development of agriculture and fishing are of major general inter-
est, insofar as they guarantee the nation’s food sovereignty. They are of fundamental
interest to the nation as essential elements of its economic potential’.'”' By claiming

% H Cokelaere and B Brzezinski, ‘Europe’s Farmer Protests are Spreading. Here’s Where and
Why’ Politico (31 January 2014), at www.politico.eu.

% Projet de loi n° 2436 (n 87).

95 This reasoning appears in the first sentence of the explanatory memorandum of the draft law.
Here, we translate ‘strengthen’ from the French word ‘consolider.’

% Own translation from the French ‘priorités stratégiques’, which also appears in the first sentence
of the explanatory memorandum of the draft law.

7 Own translation from the French ‘Reconquérir la souveraineté alimentaire de la France pour la
défense de ses intéréts fondamentaux’.

%8 French Rural and Maritime Fishing Code Arts L1 A and L1.

9 Loi n® 2014-1170 du 13 octobre 2014 (n 4).

100 French Rural and Maritime Fishing Code Art L1 A.

191 Orientation law (n 3) Art 1. Own translation from the French: ‘La protection, la valorisation et
le développement de I’agriculture et de la péche sont d’intérét général majeur en tant qu’ils garantissent
la souveraineté alimentaire de la Nation. 1ls constituent un intérét fondamental de la Nation en tant
qu’éléments essentiels de son potentiel économique.’
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that the ‘protection, enhancement, and development of agriculture and fishing’ are
‘essential elements’ of the nation’s ‘economic potential’, it emphasises the role of
national food production in boosting the country’s economic growth.

Second, for the first time in French law, an exhaustive definition of food sover-
eignty is provided. Food sovereignty is defined as ‘maintaining and developing the
nation’s capacity to produce, process and distribute the agricultural and food prod-
ucts needed to ensure that the entire population has access to a healthy diet, and
supporting export capacities that contribute to global food security’.'”* By focusing
on the role of the nation to provide food to the whole population and food exporta-
tion, this definition aligns with the common meaning of ‘food security’.'* This def-
inition thus reframes the concept of food sovereignty by focusing on food consump-
tion while omitting the role of (local) producers and communities in food production,
an element that remains central to the understanding of food sovereignty as advo-
cated by grassroots organisations.

Third, the law of orientation further details the political priorities and aims of
French agricultural policies, which are designed to ensure food sovereignty. In par-
ticular, five overarching political priorities are set out:

- ‘Ensuring the long-term viability and attractiveness of agriculture, as well as

the renewal of its generations of workers, by facilitating the installation,
transfer and takeover of farms’;'®

- ‘Ensuring the Nation’s food safety and health, within the framework of food

: .105
policy’;
».106

- ‘Ensuring a high level of competitiveness for agriculture’;

- ‘Supporting research and innovation, in particular to promote climate and

environmental transformation in agriculture’;'"’
5 108

- ‘Ensuring fair remuneration for agricultural workers’.

102 Tbid. Own translation from the French: ‘le maintien et le développement des capacités de la
Nation a produire, a transformer et a distribuer les produits agricoles et alimentaires nécessaires a 1’ac-
cés de ’ensemble de la population a une alimentation saine, et le soutien des capacités exportatrices
contribuant a la sécurité alimentaire mondiale.’

103 See Sec. 2.

104 Orientation law (n 3) Art 1. Own translation from the French: ‘assurer la pérennité et I’attracti-
vité de I’agriculture ainsi que le renouvellement de ses générations d’actifs, en facilitant I’installation,
la transmission et la reprise d’exploitations.’

105 Ibid. Own translation from the French: ‘assurer, dans le cadre de la politique de 1’alimentation,
la sécurité alimentaire et sanitaire de la Nation.’

106 Thid. Own translation from the French: ‘assurer un haut niveau de compétitivité de 1’agricul-
ture.’

107 Tbid. Own translation from the French: ‘soutenir la recherche et I’innovation notamment pour
favoriser les transitions climatique et environnementale de 1’agriculture.’

108 Thid. Own translation from the French: ‘assurer la juste rémunération des actifs en agriculture.’



What Food Sovereignty? 169

agri-food policies within a deeply integrated and market-oriented legal framework.
On the other hand, it underscores the need for a renewed dialogue on how flexibility
within the CAP can be effectively leveraged to support diverse, context-specific
pathways toward sustainable and resilient food systems.

Future research should examine whether these national initiatives amount to
functional equivalents of the French approach, how they rely on the post-2023 CAP
flexibility, and the extent to which they interact with internal market, competition,
and state aid constraints. Such a comparative inquiry would clarify whether France
represents an isolated case or the first example of a broader trend in which Member
States selectively reinterpret CAP objectives through the politically charged lan-
guage of food sovereignty. As the CAP continues to evolve, understanding how
Member States use this renewed flexibility will be central to assessing whether food
sovereignty claims reinforce, reshape, or challenge the direction of EU agri-food
governance.
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to facilitate dialogue and cooperation on issues concerning the agri-food chain.”
Moreover, while the Agreement prohibits the adoption of quantitative restrictions to
trade,®® the Commission has proposed a Regulation allowing the EU to retain the
power to adopt safeguard measures modifying its preferential tariff regime when im-
ports of agricultural products from Mercosur countries are likely to threaten its in-
dustry.®! Finally, the text of the Agreement expressly mentions that private parties
cannot invoke the rights it attributes to them.®® The inclusion of such a provision,
essentially denying the Agreement’s direct effect, exemplifies a recurring practice
of EU institutions.

The last example considered here is the recent Regulation on deforestation-free
products, applicable to certain agricultural goods.* Despite being adopted for envi-
ronmental purposes, as confirmed by its legal basis — that is Article 192(1) TFEU —
this instrument has a clear relevance for trade since many of the products included
in its scope are often imported into the EU. While the instrument does not introduce
quotas or tariffs, it prevents such agricultural goods from entering the internal market
if they do not satisfy the conditions set out in its Article 3. In addition, it establishes
due diligence obligations for traders of such products to ensure that goods imported
into the EU do not cause deforestation.*® Suffice it to mention here that these rules
make importing certain agricultural goods more cumbersome. For this reason, some
scholars have argued that this Regulation demonstrates that the EU does not interpret
its commitment to trade liberalisation enshrined in Article 206 TFEU as a blind and
indiscriminate openness to trade, a stance allowing the EU to restrict trade if neces-
sary to shape its trade policy in line with other internal objectives.®

the draft text, which could delay the ratification process further (see European Parliament, Resolution
of 21 January 2026, 2026/2560(RSP)).

7% EU-Mercosur Agreement, Chapter 7.

80 EU-Mercosur Agreement, Art 2.11.

81 European Commission, ‘Proposal for a regulation of the European Parliament and of the Council
implementing the bilateral safeguard clause of the EU-Mercosur Partnership Agreement and the EU-
Mercosur Interim Trade Agreement for agricultural products’, COM(2025) 639 final, Art 3(1)(b). The
text of the proposal is still under discussion.

82 EU-Mercosur Agreement, Art 23.7(2).

8 For a more detailed analysis on this point see, for instance, Gallo and Labus (n 50) 37-43.

84 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on
the making available on the Union market and the export from the Union of certain commodities and
products associated with deforestation and forest degradation. For an analysis of this instrument and its
potential conflict with EU obligations undertaken in the WTO framework, see G Marin Duran,
‘Editorial: Towards Reducing the EU’s Global Deforestation Footprint?’ (2022) 27 European Foreign
Affairst Review 437.

85 See Regulation (EU) 2023/1115 (n 84) Art 5 .

8 G Kubek and I Mancini, ‘EU Trade Policy between Constitutional Openness and Strategic
Autonomy’ (2023) 15 European Constitutional Law Review, 518, 538-539. In this respect, protectionism
in EU trade policy is perceived as an instrument for achieving the EU’s broader political aims.
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All in all, this section confirms that the legal framework governing EU compe-
tences and objectives has developed in such a way as to ensure that the EU can mod-
erate its openness to imports of agricultural products from third countries. It is un-
deniable that the Court has made some openings to account for EU international
obligations in the field of trade and that recent instruments include provisions ensur-
ing their respect. Nonetheless, the EU used the room for manoeuvre available to
introduce various measures aimed at balancing trade liberalisation and the protection
of EU agricultural production and displaying different degrees of similarity com-
pared to the licensing regime at stake in the International Fruit Company saga.

6. Concluding remarks

By reading the International Fruit Company saga in conjunction with later develop-
ments, this paper confirms that the significance of those judgments went beyond con-
ceptualising the notion of measures having equivalent effect to quantitative restrictions
and defining the relation between EEC and international law. In fact, these rulings can
also be appreciated for having implicitly clarified how interactions between the CAP,
the CCP and the internal market were to be structured. As confirmed in later rulings,
the Court confirmed that the degree of liberalisation to be achieved in trade with third
countries is not the same as that envisaged for the internal market. This approach to
EU competences and results to be attained in the policy areas at stake made it possible
to reconcile trade liberalisation with CAP or horizontal EU objectives, which often
also constitute concerns expressed by the EU agricultural sector.

Old worries about price competition still inform recent developments about im-
ports of agricultural products from third countries, while new concerns regarding
sustainability and respect for EU standards have entered the debate. The analysis
conducted here demonstrates that, by avoiding a complete liberalisation of imports
of agricultural goods, the EU continues to tackle these potential threats through dif-
ferent means. The way the Court conceptualised EU trade competences and objec-
tives in the International Fruit Company saga is still crucial in enabling the EU to
introduce such measures. Although respect for EU international commitments has
been highlighted, the possibility of reviewing the compatibility of these restrictions
with the WTO remains limited.
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the occasion to address the continued relevance of Plaumann. Moreover, both AG Emiliou’s Opin-
ion and the Court’s judgement in Nicoventures are critically assessed.

KEYWORDS: climate litigation — legal standing — locus standi — victim status — actio popularis —
KlimaSeniorinnen.

1. Introduction

As has been acknowledged by the European Court of Human Rights (ECtHR) in
KlimaSeniorinnen, ‘everyone may be, one way or another and to some degree, directly
affected, or at a real risk of being directly affected, by the adverse effects of climate
change.”! This simple truth leads into murky waters when applied to legal standing for
individual applicants and associations in climate litigation cases. It begs the question
how Courts can avoid allowing for actio popularis while steering clear of an overly
restrictive understanding of locus standi.> The Court of Justice of the European Union
(CJEU) and the ECtHR have adopted contrasting approaches thus far. This contribu-
tion seeks to analyse the implications of the KlimaSeniorinnen judgment for the
CJEU’s future case law on legal standing for natural and legal persons.

The Plaumann test has been at the core of the legal standing test for private ap-
plicants in annulment procedures under Article 263, paragraph 4, TFEU before the
CIJEU for over 60 years.®> Consequently, in its two most prominent climate litigation
cases, i.e., Carvalho and Sabo, the CJEU dismissed the applications due to lack of
standing, citing the Plaumann criteria for individual concern.* However, after the
KlimaSeniorinnen judgment by the ECtHR, it must be queried whether the CJEU
will maintain this restrictive approach to the legal standing of individual applicants.
Therefore, this contribution queries whether it is necessary to revisit Plaumann after
KlimaSeniorinnen.

The article is based on the research question whether the Plaumann criteria
should still be applied by the CJEU in climate litigation cases under the annulment
procedure today in light of the recent ECtHR case law in KlimaSeniorinnen. There-
fore, it adopts a normative approach. In order to answer the research question, the

! Verein KlimaSeniorinnen and Others v Switzerland no 53600/20 (ECtHR 9 April 2024) para 483.
See also O Kelleher, ‘Systemic Climate Change Litigation, Standing Rules and the Aarhus Convention:
A Purposive Approach’ (2022) 34 Journal of Environmental Law 107, 109.

2 Cf. M Milanovic, ‘A Quick Take on the European Court’s Climate Change Judgments’ (EJIL:
Talk!, 9 April 2024) at www.ejiltalk.org.

3 Case 25/62 Plaumann & Co. v Commission of the European Economic Community,
EU:C:1963:17. See R Schiitze, European Union Law (Oxford University Press 2025) 387-398.

4 Case C-565/19 P Armando Carvalho and Others v European Parliament and Council of the
European Union, EU:C:2021:252; Case T-330/18 Armando Carvalho et al. v European Parliament
and Council of the European Union, EU:T:2019:324; Case C-297/20 P Peter Sabo et al. v European
Parliament and Council of the European Union, EU:C:2021:24; Case T-141/19 Peter Sabo et al. v
European Parliament and Council of the European Union, EU:T:2020:179.
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article mainly employs doctrinal legal analysis. Moreover, there is a brief section on
the CJEU’s reasons for not abandoning Plaumann which relies on different political
science methodologies (part 2.2.3.). Said section aims at offering a fuller picture of
the CJEU’s approach by adopting an interdisciplinary lens.

There are several terms that need to be defined at the outset: climate litigation,
actio popularis, strategic litigation, and public interest litigation. Firstly, climate lit-
igation is defined, for the scope of this research, as ‘cases brought before judicial
and quasi-judicial bodies that involve material issues of climate change science, pol-
icy or law’. Secondly, an actio popularis is commonly defined in international law
as a ‘right resident in any member of a community to take legal action in vindication
of a public interest’.® In other words, it can be understood as a ‘right of “any person”
to challenge [an] act or omission of a public authority before [an] administrative
court, “sanctioned” by the legislator (established by law)’.” The ECtHR has held that
the European Convention of Human Rights (ECHR) does not allow for an actio pop-
ularis as applicants are not allowed to ‘complain about a provision of national law
simply because they consider, without having been directly affected by it, that it may
contravene the Convention’.® Similarly, the EU legal order ‘does not recognize an
actio popularis’ either.” Thirdly, strategic litigation forms part of legal mobilisation

5 Sabin Center for Climate Change Law, ‘Methodology’ (The Climate Litigation Database, 2025), at
climatecasechart.com; J Setzer and C Higham, ‘Global trends in climate change litigation: 2025 snapshot’
(Grantham Research Institute on Climate Change and the Environment, LSE 2025), at www.lse.ac.uk, 8;
N Young, ‘Climate Litigation and Impact Evaluation’ (2025) 19 Carbon & Climate Law Review 54, 55;
see also S Fleerackers, ‘Hidden in Plain Sight? Corporate Strategic Litigation in the EU Emissions Trading
System’ (2024) 25 German Law Journal 873, 878-879; J Peel and HM Osofsky, ‘Climate Change
Litigation’ (2020) 16 Annual Review of Law and Social Science 21; K Pouikli, ‘Editorial: a short history
of the climate change litigation boom across Europe’ (2021) 22 ERA Forum 569.

6 South West Africa (Ethiopia v South Africa) (Second phase judgment) (ICJ, 18 July 1966) para
88; cf. A Gattini, ‘Actio Popularis’, Oxford Public International Law (2019), at opil.ouplaw.com.

7 7 Mikosa, ‘Implementation of the Aarhus Convention through Actio Popularis’ in J Jendroska and M
Bar (eds), Procedural environmental rights: Principle X in theory and practice (Intersentia 2018) 261, 264.

8 KlimaSeniorinnen (n 1) para 460; cf. Centre for Legal Resources on behalf of Valentin Campeanu
v Romania App no 47848/08 (ECtHR, 17 July 2014) para 101; Lindsay and Others v the United Kingdom
App no 31699/96 (ECtHR, 17 January 1997) para 1; [lhan v Turkey App no 22277/93 (ECtHR, 27 June
2000) paras 52—-53; Aksu v Turkey App nos 4149/04 and 41029/04 (ECtHR, 15 March 2012) paras 50-51;
I Domenici, ‘“The European Court of Human Right’s landmark judgment in the case of Cannavacciuolo
and Others v Italy’ (2025) 34 Review of European, Comparative & International Environmental Law 582,
585; R Luporini, ‘Victim Status and Locus Standi Before the European Court of Human Rights in Climate
Change Cases: Where Next?’ (2025) European Convention on Human Rights Law Review 1, 7; L Prete,
‘EU Environmental Law: A Complete and Effective System of Remedies before the Courts of the
European Union?” in M Eliantonio and E Lees (eds), The legitimacy of EU environmental governance and
the role of the European courts (Oxford University Press 2025) 207, 258, n. 170; A Savaresi, ‘Verein
KlimaSeniorinnen Schweiz and Others v Switzerland: Making climate change litigation history’ (2025) 34
Review of European, Comparative & International Environmental Law 279, 284.

9 Opinion of AG Cosmas in Case C-321/95 P Stichting Greenpeace Council (Greenpeace Interna-
tional) and Others v Commission of the European Communities, EU:C:1997:421, para 53; cf. Opinion
of AG Emiliou in Case C-731/23 P Nicoventures Trading Ltd, British American Tobacco (Germany)


https://www.climatecasechart.com/methodology
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and can be defined as ‘legal action initiated to achieve broader social, political, or
economic ends’.'” Thus, strategic litigation can pursue either public or private inter-
ests.!! Fourthly, public interest litigation, a concept rooted in the US legal tradition,
traditionally has been defined as lawyers pursuing litigation for the ‘common
good’."? Today, it can be understood as a ‘broad and contested range of activities
that include legal advocacy focused on the representation of individuals shut out of

the private market for legal services as well as lawyering to advance the collective

interests of defined groups or constituencies (both liberal and conservative)’."?

The article is divided into three main parts. Firstly, relevant CJEU case law on
the Plaumann test in general and regarding climate litigation will be briefly pre-
sented, along with the respective criticism by the literature (part 2). Secondly, the
potential impact of the KlimaSeniorinnen decision on the CJEU’s future case law
will be discussed (part 3), analysing various proposals for a different understanding
of the concept of individual concern. Thirdly, a short conclusion will argue that the
CJEU should ease its tight grip on the Plaumann criteria (part 4).

2. Plaumann in CJEU climate litigation cases before KlimaSeniorinnen

2.1. CJEU case law on the application of Plaumann in climate litigation

According to Article 263, paragraph 4, TFEU, private applicants have legal standing
before the CJEU concerning acts not addressed to them that are ‘of direct and indi-

GmbH, British American Tobacco Italia SpA (BAT Italia), British American Tobacco Polska Trading
sp. z 0.0., British American Tobacco Espaiia SA, P.J. Carroll & Company Ltd v European Commission,
EU:C:2025:435, para 58; Prete (n 8) 258.

19p Cebulak, M Morvillo and S Salomon, ‘Strategic Litigation in EU Law: Who does it Empower?’
(2024) 25 German Law Journal 800, 800; see, for greater detail, Fleerackers (n 5) 876-877; F Palmiotto
and D Ozkul, ‘Climbing a Wall: Strategic Litigation Against Automated Systems in Migration and
Asylum’ (2024) 25 German Law Journal 935, 937-940; M Ramsden and K Gledhill, ‘Defining
strategic litigation” (2019) 38 Civil Justice Quarterly 407; K van der Pas, The ‘Strategy’ in Strategic
Litigation: The Why and How of Strategic Litigation by Civil Society Organizations in the Field of
Asylum Law in Europe (European Law Publishing 2024) 20-32.

11 Cebulak, Morvillo and Salomon (n 10) 800.

12 See LD Brandeis, ‘The Opportunity in the Law’ (1905) 3 Law Journal Library Commonwealth Law
Review 22,28; cf. M Van Wolferen, ‘“The Limits to the CJEU’s Interpretation of Locus Standi, a Theoretical
Framework’ (2016) 12 Journal of Contemporary European Research 914, 917, M Pagano, Overcoming
Plaumann: Environmental NGOs and access to justice before the CJEU (EUI PhD Thesis 2022) 54. Simi-
larly, the European Center for Constitutional and Human Rights e.V. (ECCHR) points out that public inter-
est litigation is ‘designed to serve a broader public interest, for example in cases where those affected by a
wrong cannot afford to bring legal action themselves or for who for other reasons do not have access to the
legal system.’, www.ecchr.eu. See also K van der Pas, ‘Public Interest Litigation in the EU: Advocating for
the introduction of the class action before the CJEU’ (unpublished manuscript), 2-3.

3 A Chen and SL Cummings, Public interest lawyering: A contemporary perspective (Aspen
2013) 27.
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vidual concern to them’. This contribution focuses on the criterion of individual con-
cern, specifically on the Plaumann criteria adopted by the CJEU to define this term. '*
In the 1963 Plaumann case, the CJEU ruled that ‘[pJersons other than those to whom
a decision is addressed may only claim to be individually concerned if that decision
affects them by reason of certain attributes which are peculiar to them or by reason
of circumstances in which they are differentiated from all other persons and by virtue
of these factors distinguishes them individually just as in the case of the person ad-
dressed’." In the case at hand, the Court stated that ‘the applicant is affected by the
disputed Decision [...] by reason of a commercial activity which may at any time be
practised by any person and is not therefore such as to distinguish the applicant in
relation to the contested Decision as in the case of the addressee’ '®. Instead, in order
to be able to be individually concerned by measures that affect a group of persons
based on general and abstract criteria, the applicants must belong to a ‘closed
group’.'” Therefore, the Court declared the action for annulment by the Plaumann
company inadmissible due to lack of individual concern.'®

The debate surrounding the interpretation and application of the admissibility
criteria for individual applicants has been described as ‘perennial’.'’ In the early
2000s, Advocate General (AG) Jacobs heavily criticized the Plaumann test in his
Opinions in UPA and Jégo-Quéré.*® AG Jacobs proposed a new interpretation of the
criterion of individual concern, namely that ‘an applicant is individually concerned
by a [Union] [...] measure where the measure has, or is liable to have, a substantial

14 For an overview of direct concern see M Rhimes, ‘The EU Courts Stand Their Ground: Why
Are the Standing Rules for Direct Actions Still So Restrictive?’ (2016) 9 European Journal of Legal
Studies 103, 108—109 and 126—135; cf. L Kramer, ‘Article 47 of the Charter and Effective Judicial
Protection in Environmental Matters: The Need to Grant Civil Society the Right to Defend the
Environment” in M Bonelli, M Eliantonio and G Gentile (eds), Article 47 of the EU Charter and
Effective Judicial Protection; Volume 1: The Court of Justice’s Perspective (Bloomsbury Publishing
2022) 195, 198; see I Hadjiyianni, ‘Judicial protection and the environment in the EU legal order:
Missing pieces for a complete puzzle of legal remedies’ (2021) 58 Common Market Law Review 777,
781-786 on the problematic nature of the direct concern requirement in environmental and climate
litigation.

15 Plaumann (n 3) 107 (emphasis added).

16 Ibid.

17 AG Emiliou in Nicoventures (n 9) para 26. See also M Eliantonio and N Stratieva, ‘From
Plaumann, through UPA and Jégo-Queéré, to the Lisbon Treaty: The Locus Standi of Private Applicants
under Article 230(4) EC through a political lens’ (Maastricht Faculty of Law Working Paper 2009/13),
at www.researchgate.net, 2—3; Schiitze (n 3) 391; see TC Hartley, The Foundations of European Union
Law: An Introduction to the Constitutional and Administrative Law of the European Union (Oxford
University Press 2014) 370 for definitions of closed and open groups.

18 Plaumann (n 3) 108.

19 Opinion of AG Capeta in Case C-97/23 P WhatsApp Ireland Ltd v European Data Protection
Board, EU:C:2025:210, para 1.

20 Opinion of AG Jacobs in Case C-50/00 P Unidn de Pequerios Agricultores v Council of the
European Union (‘UPA’), EU:C:2002:197; Opinion of AG Jacobs in Case C-263/02 P Commission of
the European Communities v Jégo-Quéré & Cie SA, EU:C:2003:410.
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adverse effect on his interests’.! In Jégo Quéré, the Court of First Instance (CFI;
today, General Court, GC) even followed AG Jacobs in his critique of the Plaumann
test. It proposed a new interpretation of ‘individual concern’ as meaning that ‘a nat-
ural or legal person is to be regarded as individually concerned by a [Union] measure
of general application that concerns him directly if the measure in question affects
his legal position, in a manner which is both definite and immediate, by restricting
his rights or by imposing obligations on him’.?? However, the CJEU did not adhere
to the proposed new approaches but rather maintained the Plaumann test.*

To date, there have been two key cases of climate litigation before the CJEU
which have been dismissed for lack of standing, namely the judgment in Carvalho
(also known as ‘People’s Climate case’*) and the order in Sabo (also known as ‘EU
Biomass case’®®). Carvalho can be categorized as a so-called ‘government frame-
work case’?® since the applicants ‘challenge the ambition or implementation of cli-
mate targets and policies affecting the whole of a country’s economy and society’,
or rather, in this particular setting, of the EU’s economy and society.?’ Sabo, on the
other hand, does not seem to fit neatly into any of the established categories. It seems
most likely that it could be framed as a case of climate washing regarding sustainable
sources of energy since the applicants challenge ‘inaccurate government or corporate
narratives regarding contributions to the transition to a low-carbon future’, or rather,
in this case, an EU narrative concerning the presumed sustainability of biomass as a
source of renewable energy.”®

21 AG Jacobs in UPA (n 20) para 102.

22 Case T-177/01 Jégo-Quéré et Cie SA v Commission, EU:T:2002:112, paras 38 and 49-51.

2 Case C-50/00 P Unidn de Pequeiios Agricultores v Council of the European Union (‘UPA’),
EU:C:2002:462, paras 36-46; Case C-263/02 P Commission of the European Communities v Jégo-
Quéré & Cie S4, EU:C:2004:210, paras 29-39.

24 See L Hornkohl, ‘The CJEU dismissed the People’s Climate Case as inadmissible: the limit of
Plaumann is Plaumann’ (European Law Blog, 6 April 2021), at www.europeanlawblog.eu.

25 See M Pagano, ‘Climate change litigation before EU Courts and the “butterfly effect
(Blogdroiteuropéen, 16 October 2019) at blogdroiteuropeen.com.

26 Setzer and Higham (n 5) 29: Government framework cases, ‘[sJometimes also referred to as
“systemic” cases, [...] challenge a national or subnational government’s overall approach to climate
action’.

27 See J Setzer and C Higham, ‘Global trends in climate change litigation: 2024 snapshot’ (Gran-
tham Research Institute on Climate Change and the Environment, LSE 2024), at www.lse.ac.uk, 26;
see also C Garofalo, “Foot in the Door” or “Door in the Face”? The development of legal strategies in
European climate litigation between structure and agency’ (2023) 29 European Law Journal 340, 340—
342 who describes Carvalho as a Urgenda-style systemic mitigation case.

28 See Setzer and Higham (n 27) 25. While the present article does not position itself on the ques-
tion whether biomass can count as a source of renewable energy, as this question goes beyond the scope
of its analysis, it seems that this category is the most fitting to this case, based on the petitio of the
applicants, see Case T-141/19 Sabo (n 4) par. 19: ‘According to the applicants, taking into account
forest biomass as a renewable energy source undermines the goals of the contested directive owing to
the amount of carbon discharged by burning wood and to the increase in industrial logging.” Otherwise,
one could also frame it as a sui generis case.
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In Carvalho, the applicants consisted of more than 30 individuals, living in different
EU Member States and third countries, as well as of the association Sdminuorra, estab-
lished under Swedish law to protect the interests of Sami Indigenous Peoples.”” They
sought annulment of the 2018 EU climate package as well as compensation for the dam-
age they had allegedly suffered.*® Regarding their legal standing, firstly, they claimed to
be directly affected by the 2018 EU climate package since it allegedly violated their fun-
damental rights.?' Secondly, they argued that they were individually affected since the
‘effects of climate change, to which the legislative package contributes, and, accordingly,
the infringement of those rights will be unique to and different for each individual’.** In
addition, they requested a more flexible interpretation of the Plaumann criteria, referring
to the so-called ‘Plaumann paradox’ according to which ‘the more serious the damage
and the higher the number of affected persons, the less judicial protection is available’.*
This paradox becomes especially evident when applied to climate change: Climate
change has negative impacts on every person to a certain extent, as the ECtHR has ex-
plicitly acknowledged.** This fact, under Plaumann, leads to the result that no one can
challenge EU legal acts regarding such an all-encompassing phenomenon.

In fact, the CJEU held that ‘the fact that the effects of climate change may be dif-
ferent for one person than they are for another and that they depend on the personal
circumstances specific to each person does not mean that the acts at issue distinguish
each of the appellants individually’, confirming the GC’s ruling.*® Furthermore, the
Court rejected the idea that the alleged violation of fundamental rights could lead to the
assumption of individual concern.*® Thus, the Court rejected the appeal against the
GC’s application of the Plaumann criteria to this case.’’

2 Case T-330/18 Carvalho (n 4), para 1.

30 Directive 2018/410 of the European Parliament and of the Council of 14 March 2018 amending
Directive 2003/87/EC to enhance cost-effective emission reductions and low-carbon investments, and
Decision (EU) 2015/1814; Regulation 2018/842 of the European Parliament and of the Council of 30
May 2018 on binding annual greenhouse gas emission reductions by Member States from 2021 to 2030
contributing to climate action to meet commitments under the Paris Agreement and amending Regula-
tion (EU) No 525/2013; Regulation 2018/841 of the European Parliament and of the Council of 30 May
2018 on the inclusion of greenhouse gas emissions and removals from land use, land use change and
forestry in the 2030 climate and energy framework, and amending Regulation (EU) No 525/2013 and
Decision No 529/2013/EU; cf. Case C-565/19 P Carvalho (n 4) para 1.

31 Case T-330/18 Carvalho (n 4), para 30.

32 Ibid para 31.

3 Ibid para 32; see also AG Emiliou in Nicoventures (n 9) para 41; cf. Hornkohl (n 24); M Osojnik,
‘Der EuGH und Klimaklagen — (k)ein Weg vorbei an der Plaumann-Formel?’ (2024) 9 ELSA Austria
Law Review 115, 118; Prete (n 8) 253; G Winter, ‘Adrmando Carvalho and Others v. EU: Invoking
Human Rights and the Paris Agreement for Better Climate Protection Legislation” (2020) 9
Transnational Environmental Law 137, 158.

#Seen .

35 Case C-565/19 P Carvalho (n 4) para 40; Case T-330/18 Carvalho (n 4) para 50.

36 Case C-565/19 P Carvalho (n 4) paras 45-51.

37 Ibid para 52.
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Additionally, the CJEU recalled that there are three groups of cases in which
associations can be individually concerned under its case law: ‘firstly, where a legal
provision expressly grants a series of procedural powers to trade associations; sec-
ondly, where the association represents the interests of its members, who would
themselves be entitled to bring proceedings; and, thirdly, where the association is
distinguished individually because its own interests as an association are affected, in
particular because its negotiating position has been affected by the act in respect of
which annulment is sought’.*® In the first case, an association may be granted legal
standing even though its members are not directly and individually concerned if a
EU law provision foresees a procedure before the adoption of a decision ‘under
which a person is entitled to claim rights that might be available to him, including
the right to be heard’.* In the second case, an association challenging a legal act for
the protection of collective interest is considered individually concerned if at least
some of its members fulfil the Plaumann criteria.*’ In the third case, the association
must ‘prove an interest of its own’, e.g., by being a ‘negotiator of the discipline’ with
the Commission.*' In Carvalho, the association Saminuorra did not fulfil any of
these criteria. Furthermore, these criteria do not allow for public interest litigation.**

In Sabo, the applicants, similarly to Carvalho, were mostly comprised of indi-
viduals from various EU Member States as well as of associations with their respec-
tive seats in various Member States.*® The applicants sought a partial annulment of
directive 2018/2001* insofar as this directive frames forest biomass as a source of

3 Case T-330/18 Carvalho (n 4) para 51; cf. Case T-122/96 Federolio v Commission,
EU:T:1997:142, paras 60-61; UPA (n 23) para 8 and Case T-173/98 Union de Pequerios Agricultores
(UPA) v Council of the European Union, EU:T:1999:296, para 47.

3 Case C-368/05 P PPG v Commission, EU:C:2006:771, paras 58-59; cf. Kridmer (n 14) 199.

40 Case C-384/16 P European Union Copper Taskforce v Commission, EU:C:2018:176, para 87,
Joined Cases C-182/03 and C-217/03 Belgium and Forum 187 v Commission, EU:C:2006:416, para 56;
Krémer (n 14) 198.

4 Belgium and Forum 187 v Commission (n 40) para 56; Case C-313/90 CIRFS and Others v
Commission, EU:C:1993:111, paras 29 and 30.

42 See Van Wolferen (n 12) 919: ‘Applicants who defend the interests of us all can never stand
out.’; van der Pas (n 12) 9. Interestingly, the association Sdminuorra, one of the applicants in Carvalho,
had argued for a the recognition of an ‘action of a collective defending a collective good’. The CJEU
did not analyse this point since it was not admissible in the appeal due to Art 170, para 1, of the Rules
of Procedure of the Court of Justice, see Case C-565/19 P Carvalho (n 4) para 91. On this point, see S
Dukarm and J Prantl, ‘Konflikt um den Zwang — Wie Plaumann schon das Entstehen eines Konfliktes
verhindert und es zur Frage des Zwangs gar nicht erst kommt’ in S Nitsch and others (eds), Nachhal-
tigkeitsrecht im Konflikt (Nomos 2025) 101, 110: ‘Zwar beantragten die Kldger:innen des PCC in ihrem
Rechtsmittel die Anerkennung einer “action of a collective defending a collective good”, einer Klage-
legitimation, die an das Verbandsklagerecht im K/imaSeniorinnen-Fall erinnert; auf diese Argumenta-
tion ging der EuGH in seinem Urteil unter Verweis, das Argument sei in erster Instanz nicht vorgebracht
worden (Art. 170 Abs. 1 der Verfahrensordnung des Gerichtshofs), jedoch nicht ein’.

43 Case T-141/19 Sabo (n 4) para 1.

4 Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018
on the promotion of the use of energy from renewable sources.
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renewable energy.*’ They argued that they were individually concerned by the di-
rective since they form ‘part of a limited category of persons that is affected by the
deforestation and the operation of power plants which the directive causes’.*® Fur-
thermore, they alleged that their individual legal interests and fundamental rights
were being violated.*’

Nonetheless, the CJEU held that, given that the directive applies to all legal and
natural persons in the EU, the applicants ‘were not in a situation which was different
from that of the indeterminate and indeterminable body of EU citizens and were,
therefore, not differentiated by the fact of holding a specific acquired right’.*® More-
over, the Court stated that the claim that the applicants’ fundamental rights were
violated cannot constitute individual concern, ‘without running the risk of rendering
the requirements of the fourth paragraph of Article 263 TFEU meaningless’.*

In conclusion, the CJEU has thus far adopted a highly restrictive interpretation
of the criterion of individual concern in climate litigation cases under Article 263,
paragraph 4, TFEU by applying the Plaumann test.>

Furthermore, the issue of the continued relevance of Plaumann is timely not only
regarding climate litigation, but also concerning other areas of substantial law. This
finding is supported inter alia by the pending appeal in Medel, which concerns the
rule of law conditionality regarding Next Generation EU (NGEU) funds.' In their
appeal, the applicants challenge the ‘application of the Carvalho case law’ by invok-
ing, inter alia, ‘the K/imaSeniorinnen jurisprudence of the European Court of Human
Rights’.>? In addition, the General Court has explicitly addressed the issue of the
influence of KlimaSeniorinnen on Article 263, paragraph 4, TFEU in Asociatia In-
itiativa pentru Justitie (for more detail, see section 3.2.1).%* Furthermore, recently,

4 Case T-141/19 Sabo (n 4) paras 310, 19.

46 Tbid para 21.

47 Tbid.

48 Case C-297/20 P Sabo (n 4) para 28; cf. Case T-141/19 Sabo (n 4) paras 29-31.

4 Case C-297/20 P Sabo (n 4) para 28; cf. Case T-141/19 Sabo (n 4), paras 33-34.

0 B Steible, ‘Los criterios Plaumann frente a la emergencia climatica: Una perspectiva
constitucional europea’ (2024) 7 Revista Electrénica de Derecho Internacional Contempordneo:
REDIC 77, 79; Eliantonio and Stratieva (n 17) 2.

31 Case C-555/24 P, Appeal brought on 14 August 2024 by Magistrats européens pour la démocratie et
les libertés (Medel), International Association of Judges, Association of European Administrative Judges,
Stichting Rechters voor Rechters against the order of the General Court (Grand Chamber) delivered on 4 June
2024 in Case T-530/22, Medel and Others v Council. The Medel case is a part of the case law on the rule of
law crisis in Poland and concerns the Council’s decision to release NGEU funds to Poland, which were pre-
vious withheld due to rule of law shortcomings, see TL Boekestein, ‘This Chapter is Closed, but the Saga
Continues: MEDEL and Others v. Council of the European Union’ (2024) Rivista del contenzioso europeo
191; M Leson, ‘Umkémpfte Meilensteine’ (Verfassungsblog, 2 October 2024) at verfassungsblog.de.

52 Medel Appeal (n 51), Pleas in law and main arguments (italics added); see P Pohjankoski, ‘Op-
Ed: “Standing for the Rule of Law? Judge Associations’ locus standi before EU Courts in Medel (T-
530/22 to T-533/22)”* (EU Law Live, 23 October 2024) at eulawlive.com.

33 Case T-1126/23 Asociatia Initiativa pentru Justitie v Commission, EU:T:2025:138.
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AG Emiliou has substantively contributed to the discussion around Plaumann with
his Opinion in Nicoventures since, in his view, this case offered ‘the Court the op-
portunity to revisit® the Plaumann case law.>* Nicoventures concerned the prohibi-
tion of flavoured heated tobacco products.® In the Opinion, the AG called for a ‘a
more supple and realistic application’® of the Plaumann case law, as will be ex-
plained in more detail below (part 3.2.2.). While the Court did not follow the AG’s
Opinion, the AG’s proposals will, nevertheless, be discussed. The Opinion repre-
sents a crucial development in the discussion of the continued relevance of the Plau-
mann test. Hence, the Court has and has had more than one occasion to discuss the
continued relevance of the Plaumann test, albeit not in the climate litigation context.
Those cases show, firstly, that Plaumann is anything but an old hat. Secondly, the
Plaumann doctrine poses problems not only regarding environmental and climate
litigation, but also regarding other crucial areas, such as the rule of law.

2.2 A critique of Plaumann: general points of criticism and applicability in climate
litigation

The Plaumann test has been controversial for a long time, even before the phenom-
enon of climate litigation emerged.”” As shown in section 2.1, AG Jacobs already
heavily criticized the Plaumann case law more than 20 years ago. As critical voices
in the literature point out, the Court ‘reiterates the same reading of the Treaty provi-
sions on access to justice in a very static and rigid way.”*® In an almost Kafkaesque
manner,” the approach of the Court has been: ‘Plaumann means Plaumann means
Plaumann’.*® The Court seems to be unwilling to question its own interpretation,
even in the face of the ongoing and outspoken criticism by some of its AGs and many
academics.®!

In recent years, the criticism of Plaumann has been voiced with increasing fer-
vour regarding environmental and climate litigation. As has been pointed out in the
literature, it is noteworthy that in Carvalho and Sabo, there were neither AG opinions

3+ AG Emiliou in Nicoventures (n 9) para 5.

35 The Nicoventures case focuses on the Commission’s delegated directive which bans flavoured
heated tobacco products, see Case T-706/22 Nicoventures Trading and Others v Commission, paras 2—6.

36 AG Emiliou in Nicoventures (n 9) para. 6.

7 For a brief overview of the current state of climate litigation globally, see Setzer and Higham (n
5); Pouikli (n 5).

38 M Pagano, ‘Op-Ed: “Legal Standing in Climate Litigation before the ECtHR and the CJEU”
(EU Law Live, 28 May 2024) at eulawlive.com.

3 H Schoukens, ‘Access to Justice in Environmental Cases after the Rulings of the Court of Justice
of 13 January 2015: Kafka Revisited?’ (2015) 31 Utrecht Journal of International and European Law
46; J Schlake, ‘Closed Doors in Luxembourg? Climate Change Litigation before the CJEU in a
“Complete System of Remedies™” in I Alogna and others (eds), Climate Change Litigation in Europe:
Regional, Comparative and Sectoral Perspectives (Intersentia 2023) 247, 248.

%0 Schlake (n 59) 248.

61 Pagano (n 58).
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nor referrals to the Grand Chamber.®* Furthermore, both of the rulings are noticeably
short. Moreover, the final decisions are only available in English and French on the
CURIA database instead of in all the official languages of the EU.® These formal-
istic observations alone could create the impression that the Court has not attributed
great relevance to them. In fact, one might argue that the question of individual con-
cern in climate litigation cases did indeed raise new points of law, rendering an AG
opinion necessary.® Thus, it is true that the ‘emphasis’ placed by the ECtHR and the
CJEU respectively on cases dealing with climate change is notably different, with
the CJEU cases being much less in the spotlight than the ECtHR cases so far.®

On substance, it has been observed that Plaumann poses ‘an insurmountable bar-
rier for private parties to challenge EU legislative acts on climate-related issues’®
since its restrictive interpretation renders access to the CJEU close to impossible in
environmental and climate cases.®” Winter, a counsel to the applicants in Carvalho,
has even argued that the Plaumann test does not call for individual, but rather for
‘exclusive’ concern in climate cases.®® While it is true that this criticism often seems
to be ‘outcome driven’,* the substantive arguments against the Plaumann case law
shall nevertheless be explored. The following sub-sections provide a general critique
of Plaumann, applying the criticism to the climate litigation context and juxtaposing
the CJEU’s approach with the critique in the literature.

2.2.1. Plaumann: one interpretation of many

The CJEU has argued, in different ways, that the Plaumann test represents the only
possible interpretation of the criterion of individual concern under Article 263, par-
agraph 4, TFEU.

Firstly, in Carvalho and Sabo, the CJEU stated that accepting a wider interpre-
tation of the Jocus standi for the applicants in the case would ‘render the requirements
of the fourth paragraph of Article 263 TFEU meaningless and would create locus

2 See Ibid; Prete (n 8) 217.

63 Pagano (n 58).

% See Art 20, para 5, of the Statute of the CJEU: ‘Where it considers that the case raises no new
point of law, the Court may decide, after hearing the Advocate General, that the case shall be determined
without a submission from the Advocate General.’

%5 Pagano (n 58).

% Pouikli (n 5) 571; see also O Feraci, Contenzioso climatico e diritto internazionale privato
dell’Unione Europea (Giappichelli 2025) 57.

67 F Gallarati, ‘Caso Carvalho: la Corte di Giustizia rimanda 1’appuntamento con la giustizia
climatica’ (2021) 47 DPCE Online 2603, 2611; Pagano (n 12) 149; cf. Steible (n 50) 77.

%8 G Winter, ‘Armando Carvalho et alii versus Europdische Union: Rechtsdogmatische und staats-
theoretische Probleme einer Klimaklage vor dem Europédischen Gericht’ (2019) 30 Zeitschrift fiir Um-
weltrecht 259, 259-260; cf. L Christiansen and C Masche, ‘Klimarechtsschutz und Paradoxien beim
EuGH — Warum die Plaumann-Formel nicht mehr zeitgemaB ist’ (2023) 26 Zeitschrifi fiir europarecht-
liche Studien 31, 33.

% Opinion of AG Emiliou in Nicoventures (n 9) para 47.
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standi for all without the criterion of individual concern referred to in the judgment
in Plaumann being fulfilled’.” This argumentation has been aptly described as a
‘classic circulus in probando: the limit of Plaumann is Plaumann’.”' Moreover, this

passage seems to display the Court’s ‘fear of softening the standing requirements,

which might lead [...] to a scenario of actio popularis’.”

The CJEU’s approach seems problematic, as it conflates the wording of the
Treaty text with the CJEU’s own interpretation of said text. The CJEU continues to
rely on ‘a formulaic method’,” alleging that Plaumann is intrinsically linked to the
Treaty formulation. This approach is not convincing since Article 263, paragraph 4,
TFEU only refers to direct and individual concern as general terms, not to a specific

interpretation of those terms.” In fact, in the words of AG Jacobs, ‘the notion of

individual concern is capable of carrying a number of different interpretations’.”

Thus, the Plaumann test is only one of several possible interpretations of the notion
of individual concern.”® Several proposals for different interpretations will be ana-
lysed in section 3.2.2. For instance, AG Jacobs argued in his conclusions in UPA that
there are ‘no compelling reasons to read into that notion a requirement that an indi-
vidual applicant seeking to challenge a general measure must be differentiated from

70 Case C-565/19 P Carvalho (n 4) para 41; Case C-297/20 P Sabo (n 4) para 28; cf. Case T-141/19
Sabo (n 4), paras 33-34; Case C-583/11 P Inuit Tapiriit Kanatami et al. (‘Inuit I-P’), EU:C:2013:625, para
51. See also Case C-345/00 P FNAB and Others v Commission, EU:C:2001:270, para 40: “The seriousness
of the alleged infringement by the institution concerned or the extent of its adverse impact on the observance
of fundamental rights could not, in any event, give rise to non-application of the rules for admissibility ex-
pressly laid down by the Treaty’.

7! Hornkohl (n 24); Osojnik (n 33) 117.

72 Pagano (n 58). As a demonstration of said fear, see Opinion of AG Cosmas in Case C-321/95 P
Greenpeace Council and Others v Commission, EU:C:1997:421, para 117: ‘I believe that a relaxation
by the Court, to the extent sought, of the criteria of admissibility could be abused and lead to aberrant
consequences. Natural persons without locus standi under the fourth paragraph of Article 173 of the
Treaty could circumvent that procedural impediment by setting up an environmental association. More-
over, whilst the number of natural persons, that is to say citizens of the European Union, however high
it may be, none the less remains limited, the number of environmental associations capable of being
created is, at least in theory, infinite. [...] If the Court were ultimately to follow the proposal of the
appellant associations, in future every measure of a Community institution concerning the environment
or having an impact on it could be expected, on each occasion, to form the subject-matter of proceedings
brought by a plethora of environmental associations.’

73 H De Waele, ‘Re-appraising Success and Failure in the Life of the European Court of Justice’ (2021)
23 Cambridge Yearbook of European Legal Studies 54, 65; M Campins i Eritja, ‘“The European Union and
climate change litigation: promising much but delivering little?” in F Sindico and others (eds), Research
Handbook on Climate Change Litigation (Edward Elgar 2024) 364, 374; for a critique of the CJEU’s ap-
proach of judicial copy-pasting see FX Millet, ‘In the name of analogy: Judicial copy-pasting and competence
creep in the connection data case law’ (2024) 61 Common Market Law Review 1289.

74 Christiansen and Masche (n 68) 44; Gallarati (n 67) 2609.

75 AG Jacobs in UPA (n 20) para 75; cf. Winter (n 33) 158.

76 See Y Nakanishi, ‘Possibility of Extending Legal Standing under Article 263 (4) TFEU in the
matter of Climate Litigation’ (blogdroiteuropéen, 4 April 2024) at blogdroiteuropeen.com; Osojnik (n
33) 118-119; Prete (n 8) 249.
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not themselves individually concerned under Plaumann since the second category
established by the case law requires that ‘the association represents the interests of
its members, who would themselves be entitled to bring proceedings’. However, the
ECtHR has convincingly shown that the victim status, or in the case of EU law,
individual concern, of the members of the association does not necessarily have to
be the precondition for recognizing the legal standing of the association. Naturally,
this approach may theoretically bear the risk of many associations being able to in-
stigate annulment procedures before the Court. However, if applied carefully and
confined to climate cases, this does not necessarily have to lead to actio popularis.
Instead, broadening legal standing for associations could, at least to some extent,
ease the Plaumann paradox.’*® In order to prevent abuse, i.e., individuals creating
associations for the sole purpose of initiating an annulment procedure, and, again,
actio popularis,*’ the Court could rely on the criteria for associations set forth in
KlimaSeniorinnen.**® Lastly, relying on associations bringing cases before the CJEU
instead of individuals could help in ‘streamlining litigation’.*%

All things considered, the Court should, as a bare minimum, implement the
changes proposed by AG Emiliou in Nicoventures in its case law. These changes,
especially the third proposal, would already be a crucial improvement for the legal
standing of environmental NGOs. However, as outlined above, the Court, for the
time being, has not followed this proposal in its ruling in Nicoventures. It remains to
be seen if the Court will be more open to change in its future case law, e.g., in the
appeal ruling in the case Asociatia Initiativa pentru Justitie. In addition, it would be
auspicial that the Court adopt a tailored approach to legal standing for individuals
and associations in climate litigation, even though this more ambitious proposal ap-
pears to be even less realistic for the time being.

4. Conclusion

In conclusion, the ECtHR’s progressive approach in K/imaSeniorinnen could serve
as an example for the CJEU’s case law regarding legal standing for individuals under
Article 263, paragraph 4, TFEU. As has been shown in this article, it is high time for
the CJEU to reconsider the traditional Plaumann criteria for defining ‘individual
concern’, at least in part, and to adapt it to the current phase of European integration
in the 21* century. This revision is especially important for climate litigation, as
highlighted above, since individual applicants and associations are functionally ex-
cluded from bringing annulment procedures before the CJEU in framework cases.
The Court should ‘overrule’ this test developed in its case law — or, at the very least,

326 AG Emiliou in Nicoventures (n 9) para 118.

327 See AG Cosmas in Greenpeace (n 72).

328 See KlimaSeniorinnen (n 1) para 502; cf. AG Emiliou in Nicoventures (n 9) paras 120—123.

329 C Poncelet, ‘Access to Justice in Environmental Matters — Does the European Union Comply
with its Obligations?’ (2012) 24 Journal of Environmental Law 287, 300; Bogojevi¢ (n 124) 10.
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apply it more coherently and fairly, as suggested by AG Emiliou in Nicoventures.
On the one hand, it still seems questionable whether the CJEU will ever cease its
static approach since it has consistently resisted the strong criticism of the Plaumann
criteria by both AG Jacobs and the literature. However, the KlimaSeniorinnen judg-
ment is a development in European legal culture which cannot be ignored.

The suggested avenue in this contribution is to interpret individual concern in
climate litigation as a two-prong test for individual applicants and to broaden the
standing for associations, drawing inspiration from the approach in K/imaSeniorin-
nen. While such a change might seem ambitious,” it would arguably be the only
way to effectively ensure access to justice in climate litigation relating to EU climate
targets. Naturally, sector-specific solutions are difficult to justify, but in this area the
principles of access to justice and effective judicial protection require such a step.

It remains to be seen if either the ‘revolutionary’ ruling by the ECtHR in KlimaSen-
iorinnen or the more diplomatic proposal by AG Emiliou in Nicoventures will lead to
a change in the CJEU’s approach. As shown in this article, the pending rulings in
Medel and Asociatia Initiativa pentru Justitie provide the CJEU with the opportunity
to revise and refine its case law regarding legal standing of individuals and associa-
tions. However, arguing for such change might be little more than an idle hope.

In any case, all procedural avenues available in the EU legal order should be ex-
plored in order to nurture a better understanding of which role the CJEU can play in
European and global climate change litigation.**! It remains an open question whether
Article 263, paragraph 4, TFEU is the most promising procedural avenue for climate
change litigation under EU law, with or without Plaumann. The two-month deadline
after the publication of the acts of EU climate legislation envisaged by Article 263,
paragraph 6, TFEU is rather restrictive.**? Thus, in addition to being limited in personal
scope, there is also a temporary restriction. In the case of climate change litigation,
‘the fact that EU action is inadequate may only become apparent with time, as the
intensity of the climate emergency manifests itself.’**> Therefore, Article 263, para-
graph 4, TFEU might not be a ‘one fits all’ solution for climate litigation before the
CJEU. Future research should therefore continue to explore the potential impacts of
preliminary rulings in climate change litigation®**, even though this avenue has its pit-
falls, as analysed above, as well as of other procedural avenues, such as infringement
procedures, actions for failure to act, and non-contractual liability of the Union.

In summary, the analysis of the role of the CJEU in climate litigation through the
annulment procedure and other procedures requires continued research efforts. The

330 See Prete (n 8) 250.

31 See Hadjiyianni (n 14) 777.

332 See also Eeckhout (n 248); Schiitze (n 3) 400.

333 Eeckhout (n 248).

334 Qee, for example, Franzius (n 150) 655; Hadjiyianni (n 14) 808-809; Krezel (n 79) 272-276;
Lenaerts (n 78) 348-349; Schlake (n 59) 262-264.



266 Clara Helen Laetitia Labus

future will show whether the CJEU will choose to follow the ECtHR’s way and em-
brace an innovative approach to legal standing for individual applicants in climate lit-
igation or if it will continue to adhere to the restrictive approach of the Plaumann test.
After KlimaSeniorinnen and the Opinion by AG Emiliou in Nicoventures, it seems that
in the next framework climate litigation case the CJEU would have to at least address
these recent developments. However, the outcome remains uncertain: One could argue
that we are in a ‘now or never’ situation regarding the overruling of Plaumann.
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1. Introduction

The EU Carbon Border Adjustment Mechanism (CBAM), established by Regulation
(EU) 2023/956 of 10 May 2023 (CBAM Regulation), has been the object of intense
debate not only in relation to its effectiveness in the attainment of climate objectives
but also with respect to its consistency with international law.' From the point of view
of international environmental law, especially under the international climate change
regime (ICCR), it is meant to fully realize the ‘ambition cycle’ of the fight against
climate change, notably in furtherance of the obligations established by the Paris
Agreement of 12 December 2015.% From the point of view of international trade law,

! Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023
establishing a carbon border adjustment mechanism (CBAM Regulation). See I Venzke and G Vidigal,
‘Are Unilateral Trade Measures in the Climate Crisis the End of Differentiated Responsibilities? The
Case of the EU Carbon Border Adjustment Mechanism (CBAM)’ (2020) 51 Netherlands Yearbook of
International Law 187; P Abel, ‘The Carbon Border Adjustment Mechanism: Reconciling the
Principles of Sustainability and Free Trade in the EU’s External Action?’, in R Wessel et al (eds), EU
External Relations Law and Sustainability. The EU, Third States and International Organizations,
Global Europe: Legal and Policy Issues of the EU’s External Action, vol. 4 (TMC Asser Press 2025)
113; S Robert, ‘Un mécanisme d’ajustement carbone aux frontieres compatible avec le droit de ’OMC:
une gageure’ (2022) 7 European Papers 239; R Quick and I Das, ‘Can Paris Strike Back? On the Paris
Agreement’s Inability to Cope with Unilateral Trade-Related Carbon Measures Such as the European
Commission’s CBAM-Proposal’ in F Baetens and S Van den Bogaert, The EU and the WTO: Ever the
Twain Shall Meet. Liber Amicorum Marco Bronckers (Kluwer Law International 2023) 75; A Pirlot,
‘Carbon Border Adjustment Measures: A Straightforward Multi-Purpose Climate Change Instrument?’
(2021) 34 Journal of Environmental Law 25; T Meyer and TN Tucker, ‘A Pragmatic Approach to
Carbon Border Measures’ (2022) 21 World Trade Review 109; 1 Espa, ‘Reconciling the
Climate/Industrial Interplay of CBAMs: What Role for the WTO?’ (2022) AJIL Unbound 208; R Leal-
Arcas, M Faktaufon and A Kyprianou, ‘A Legal Exploration of the European Union’s Carbon Border
Adjustment Mechanism’ (2022) 31 European Energy and Environmental Law Review 223; EP Maat,
‘The Carbon Border Adjustment Mechanism and the Challenge of Being a ‘Good’ Climate and Trade
Actor’ in E Fahey and I Mancini (eds), Understanding the EU as a Good Global Actor: Ambitions,
Values and Metrics (Edward Elgar Publishing 2022) 141; NL Dobson, ‘(Re)framing Responsibility?
Assessing the Division of Burdens Under the EU Carbon Border Adjustment Mechanism’ (2022) 18
Utrecht Law Review 162; A Dias et al, ‘EU Border Carbon Adjustment and the WTO: Hand in Hand
Towards Tackling Climate Change’ (2020) 15 Global Trade and Customs Journal 15; V Remondino,
‘Un peso e una misura? Il Regolamento UE che istituisce il CBAM letto attraverso il principio
dell’equita e delle comuni ma differenziate responsabilita e delle rispettive capacitd’ (2024) Quaderni
di SIDIblog 679; N Zugliani, ‘La proposta di un meccanismo europeo di adeguamento del carbonio
alle frontiere (CBAM). Tra il raggiungimento degli obiettivi prefigurati nell’Accordo di Parigi e pre-
sunte violazioni degli obblighi OMC’ (2022) 36 Diritto del commercio internazionale 165; S Sato,
‘EU’s Carbon Border Adjustment Mechanism — Will It Achieve Its Objective(s)?’ (2022) 56 Journal
of World Trade 383.

2 Paris Agreement (adopted on 12 December 2015) 2303 UNTS 162 (Paris Agreement). See D
Bodansky, ‘The Paris Climate Change Agreement: A New Hope’ (2016) American Journal of International
Law 288. The notion of international climate change regime (ICCR) comprises in essence the international
normative framework and institutional architecture set forth by the United Nations Framework Convention
on Climate Change (UNFCCC), 9 May 1992, entered into force on 21 March 1994, the Kyoto Protocol to
the UNFCCC, 11 December 1997, entered into force on 16 February 2005, and the Paris Agreement of 2015.
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chiefly under the law of the World Trade Organization (WTO), the CBAM stands as
a unilateral trade measure primarily aimed at realising non-trade objectives, such as
the environmental protection and climate change adaptation and mitigation.> The
CBAM currently is the object of a request for consultations presented by the Russian
Federation in 2025 at the WTO based on the (alleged) violation of the General Agree-
ment on Tariffs and Trade 1994 (GATT 1994) and the Agreement on Subsidies and
Countervailing Measures (SCM Agreement).* After briefly illustrating the relationship
between international trade and the protection of the environment (para. 2), the present
contribution will provide an analysis of the provisions of the CBAM that are relevant
for the investigation whether it may be implemented in overall compatibility with in-
ternational law (para. 3). This question is then developed in relation to international
trade law, notably under WTO law (para. 4), and international environmental law, no-
tably under the ICCR (para. 5). The conclusive remarks (para. 6) recapitulate the find-
ings of this article. The available literature has abundantly analysed the CBAM Regu-
lation under the lens of EU law and also international trade law. This article further
extends the legal analysis and critique to its full-fledged consistency with the ICCR.
Notably, it is submitted herein that while a violation by the EU of the WTO covered
agreements may be overall justified under the substantive coverage of a general ex-
ception of environmental nature, the CBAM nevertheless currently fails to adequately
implement the principle of common but differentiated responsibilities (CBDR) under
the Paris Agreement absent, for instance, any differential treatment benefitting least
developed countries (LDCs). Consequently, it is advocated that the EU should defi-
nitely bring the CBAM in consistency with both international trade law and interna-
tional environmental law.

2. International Trade and the Environment: The Fight against Climate Change

The relationship between international trade law and international environmental law,
including with respect to the dispute settlement dimension, has been central in the
practice of the WTO in the last decades,” as is currently the question of the interaction

3 See G Sacerdoti et al (ed), General Interests of Host States in International Investment Law
(Cambridge University Press 2014).

4 European Union and its Member States — Carbon Border Adjustment Mechanism (EU— CBAM),
Request for Consultations by the Russian Federation, 12 May 2025, WT/DS639/1.

5 E.g., Appellate Body Report, United States — Standards for Reformulated and Conventional
Gasoline (US — Gasoline), adopted on 20 May 1996, WT/DS2/AB/R; Appellate Body Report, United
States — Import Prohibition of Certain Shrimp and Shrimp Products (US — Shrimp), adopted on 6
November 1998, WT/DS58/AB/R; Appellate Body Report, Brazil — Measures Affecting Imports of
Retreaded Tyres (Brazil — Retreaded Tyres), adopted on 17 December 2007, WT/DS332/AB/R. See P
Delimatsis and L Reins (eds), Trade and Environmental Law (Edward Elgar Publishing 2021); H
Asmelash, ‘The Role of International Trade Law in the Energy Transition’ (2023) 24 Journal of World
Investment & Trade 847, A Gourgourinis, ‘Common but Differentiated Responsibilities in
Transnational Climate Change Governance and the WTO: A Tale of Two ‘Interconnected Worlds’ or
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between the world trade regime and the ICCR.® The World Trade Report 2022 has
focused on the interlinkages between climate change and international trade by adopt-
ing a policy perspective in which international trade rules can contribute to addressing
climate change.” The Report submitted that leveraging trade to tackle climate change
presents several development and growth opportunities and will require significant
policy actions for States to advance a just transition towards a less carbon-intensive
economy. Moreover, the Intergovernmental Panel on Climate Change (IPCC) has
noted that ‘policies to open up trade can have a range of effects on GHG emissions,
just as mitigation policies can influence trade flows among countries’® and identified
the liberalisation of trade in environmental goods and services as measures that ‘may
both lower trade barriers and potentially bring about GHG emission reductions’.’

At the level of international law-making, States are progressively inserting pro-
visions related to the fight against climate change and sustainability in general within
the renegotiation of their existing trade agreements or in the stipulation of new trea-
ties.'” Moreover, the WTO Environmental Database (EBD) shows that a significant

a Tale of Two ‘Crossing Swords’?’, in P Delimatsis (ed), Research Handbook on Climate Change and
Trade Law (Edward Elgar Publishing 2016) 31; M Hertel, ‘Climate-Change-Related Trade Measures
and Article XX: Defining Discrimination in Light of the Principle of Common but Differentiated
Responsibilities” (2011) 45 Journal of World Trade 653; S Davidson Ladly, ‘Border Carbon
Adjustments, WTO-law and the Principle of Common But Differentiated Responsibilities’ (2012) 12
International Environmental Agreements 63. In addition, the WTO Committee on Trade and
Environment (CTE) was established in 1995 as a forum designed for confrontation between Member
States on the environmental impact of trade policies. Notably, based on the mandate received in the
Doha Round in 2001, the CTE hosted in its ‘Special Sessions’ the negotiations regarding certain aspects
of the connection between trade and the environment. The negotiations mainly focused on the
relationship between the WTO rules and multilateral environmental agreements (MEAs), the
collaboration between the WTO and MEA secretariats and the elimination of tariffs and non-tariff
barriers on environmental goods and services.

% See H van Asselt, ‘Trade and Climate Disputes before the WTO: Blocking or Driving Climate
Action?’ in I Alogna, C Bakker and J-P Gauci (eds), Climate Change Litigation: Global Perspectives (Brill
2021) 433; K Kulovesi, ‘Real or Imagined Controversies? A Climate Law Perspective on the Growing
Links between the International Trade and Climate Change Regimes’ (2014) 6 Trade Law and Development
55; S Grosbon, ‘Le droit du commerce international au défi des changements climatiques: lever les totems
et les tabous’ in S Maljean-Dubois and J Peel (eds), Climate Change and the Testing of International Law /
Le droit international au défi des changements climatiques (Brill 2022) 225; P Delimatsis (ed.), Research
Handbook on Climate Change and Trade Law (Edward Elgar Publishing 2016); J Pauwelyn, ‘Carbon
Leakage Measures and Border Tax Adjustments under WTO Law’ in G Van Calster and D Prévost (eds),
Research Handbook on Environment, Health and the WTO (Edward Elgar Publishing 2013) 448.

7WTO, World Trade Report 2022, ‘Climate Change and International Trade’ at www.wto.org.

8 Climate Change 2022: Mitigation of Climate Change: Working Group III Contribution to the
Sixth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC 2022) 1451.

° Tbid.

10 Ex multis, EU-New Zealand Free Trade Agreement, 9 July 2023, entered into force 1 May 2024,
ch. 19 (notably Art 19.6 addresses climate change); EU-Japan Economic Partnership Agreement, 17 July
2018, entered into force 1 February 2019, ch. 16, notably Art 16.4, which emphasizes the Parties’
commitments to effectively implement the UNFCCC and the Paris Agreement; EU-South Korea Free
Trade Agreement, 15 October 2009, entered into force 13 December 2015, ch. 13, notably Art 13.5(3),


https://www.wto.org/english/res_e/booksp_e/wtr22_e/wtr22_e.pdf
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number of environment-related notifications by WTO members contain climate
change-related trade measures.'' Relevant examples are represented by the estab-
lishment of carbon markets, the introduction of renewable energy subsidies or sup-
port (as under the US Inflation Reduction Act of 2022), reforms of fossil fuel subsi-
disation schemes, import bans targeting carbon-intensive products, the regulatory
and administrative application of ‘green’ standards and labelling models and border
carbon adjustments (BCAs), such as the CBAM.'? Such measures may lend them-
selves to the allegation of protectionism in the cover of environmental protection
against the applicability of the WTO covered agreements. It is also appropriate to
mention trade measures with a sectoral ‘green’ scope through which States support
the free movement of climate-friendly goods across borders by reducing tariff and
non-tariff barriers that are applicable to their commerce.

The DSS may scrutinise the WTO legality of both pro-climate and anti-climate
measures (e.g., a program of subsidies for fossil fuels) affecting trade between WTO
Members. " The challenged State measure may be represented by an act or an omission.
An example of a relevant State omission is a Member State’s failure to adopt adequate
climate-friendly trade measures in furtherance of its own Nationally Determined Contri-
butions (NDCs) pursuant to the Paris Agreement'* or, based on the WTO covered agree-
ments themselves, to comply with the general obligations to lower or eliminate tariff or
non-tariff barriers to trade also with regard to environmental goods and services. In the
latter case, the WTO complaint may be rooted in mere trade concerns in so far as a trade-
restrictive measure negatively affects also climate goals and objectives. '’

It is submitted that State measures imposing bans or restrictions affecting ‘brown’
industries or providing incentives in favour of ‘green’ productions may withstand the
DSS scrutiny, but for a finding of discriminatory, selective or protectionist application.

and Annex 13. See also, EU-UK Trade and Cooperation Agreement (TCA), 30 December 2020, entered
into force 1 May 2021, Preamble (paras. 1, 7 and 9) and Arts 198, 299, 302, 340(3)(e), 393, 401 and 764.

""'WTO Environmental Database, available at edb.wto.org. For example, in 2022, 207 notifications
(out of 2250 in total) by Member States were categorised by the WTO Secretariat as pertaining to the
objective of climate change mitigation and adaptation.

12 M Mehling et al, ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ (2019)
113 American Journal of International Law 433.

13 H Asmelash, ‘The WTO Dispute Settlement System as a Forum for Climate Litigation?” (2022)
32 Review of European, Comparative & International Environmental Law 324; H Asmelash, ‘Climate
Litigation and International Trade Law’ in F Sindico et al (eds), Research Handbook on Climate
Change Litigation (Edward Elgar Publishing 2024) 328.

14 H Hellio, ‘Les “contributions déterminées du niveau national”, instruments au statut juridique
en devenir’ (Special Issue 2017) Revue Juridique de I’Environnement 33.

15 While the legal analysis focuses herein on violation complaints, it is also emphasised that the
climate question may also be raised in a ‘non-violation complaint’ alleging a distortion of the economic
conditions of competition in terms of nullification or impairment of benefits (e.g., for goods and market-
opening commitments in services) in the absence of the invocation of breach of a WTO covered
agreement. Cf. Art XXIII of the GATT 1994, Art 64 of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) and Art 26 of the DSU.
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The environmental exceptions among the general exceptions under the WTO covered
agreements, for instance under Article XX(b) and (g) of the GATT 1994, namely with

respect to the protection of ‘human, animal or plant life or health’ and the ‘conservation

of exhaustible natural resources’,'® allow the DSS to recognise the sovereign right to

regulate of WTO Members and to consider the application of the police powers doc-
trine in connection with the States’ legitimate aim to protect public interest. Moreover,
the reference to customary rules of interpretation of public international law under Ar-
ticle 3.2 of the Dispute Settlement Understanding (DSU)'” entrusts WTO adjudicators
sufficient techniques to integrate climate change and other environmental considera-
tions pursuant to the hermeneutic canons of systemic integration established under the
Vienna Convention on the Law of Treaties of 1969 (VCLT). Indeed, Article 31(3)(c)
of'the VCLT refers to ‘any relevant rules of international law applicable in the relations
between the parties’ that can be taken into consideration as external'® context of the
applicable treaty for the purposes of its interpretation.'® At the same time, as addressed
below in relation to the design of the CBAM, *° the chapeau of Article XX of the GATT
1994 prescribes that such ‘green’ measures shall not be applied ‘in a manner which

would constitute a means of arbitrary or unjustifiable discrimination between countries

where the same conditions prevail, or a disguised restriction on international trade’.?'

This postulates that the design and implementation of domestic measures that further

16 Cf. G Adinolfi, ‘Article XX. General Exceptions [Introduction]’ in P-T Stoll and H Hestermeyer
(eds), WTO — Trade in Goods, Commentaries on World Trade Law, vol. 2 (Brill 2022) 126. In a case
relating to its renewable energy local content requirements (LCRs), India did not rely on the typical
environmental exceptions pursuant to Art XX(b) and (g), but, without success, on Art XX(d) of the
GATT 1994, alleging that its measures were infer alia ‘necessary to secure compliance with laws or
regulations’ applicable at the domestic level. In particular, the Indian government argued that the LCRs
at issue were necessary for it to comply with the Marrakech Agreement, whose preamble refers to the
objective of sustainable development and the protection and preservation of the environment, as well
as other international legal instruments relating to environmental protection and the fight against
climate change such as the UNFCCC and the Rio Declaration on Environment and Development,
adopted by the UN General Assembly on 12 August 1992. See Appellate Body Report, India — Certain
Measures Relating to Solar Cells and Solar Modules (India — Solar Cells), adopted on 14 October 2016,
WT/DS456/AB/R, paras 5.97-5.115. Accord, Appellate Body Report, Mexico — Tax Measures on Soft
Drinks and Other Beverages (Mexico — Taxes on Soft Drinks), adopted on 24 March 2006,
WT/DS308/AB/R, paras 69-70 and 79.

17 US — Gasoline (n 5) 17: ‘That direction reflects a measure of recognition that the General
Agreement is not to be read in clinical isolation from public international law’ (emphasis in the original).

18 J-M Sorel and V Boré Eveno, Commentary sub Art 31, in O Corten and P Klein (eds), The
Vienna Conventions on the Law of Treaties (Oxford University Press 2011) 808, 835.

19 Ex multis, C McLachlan, ‘The Principle of Systemic Integration and Article 31(3)(c) of the Vienna
Convention’ (2005) 54 International Comparative Law Quarterly 279. For an application of Article
31(3)(c) of the VCLT to the interpretation of Art XX of the GATT 1994, cf. US — Shrimp (n 5) para. 158.

20 Infira, Section 4.

21 See, for example, Appellate Body Report, European Communities — Measures Prohibiting the
Importation and Marketing of Seal Products (EC — Seal Products), adopted on 18 June 2014,
WT/DS400/AB/R and WT/DS401/AB/R, para. 5.291 ff. See L Bartels, ‘The Chapeau of the General
Exceptions in the WTO GATT and GATS Agreements: A Reconstruction’ (2015) AJIL 95.
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climate change action shall be driven by a genuine climate concern and not applied
and executed as means of economic protectionism. Significantly, a specular principle
is also found in Article 3.5 of the United Nations Framework Convention on Climate
Change (UNFCCC), pursuant to which ‘[m]easures taken to combat climate change,
including unilateral ones, should not constitute a means of arbitrary or unjustifiable
discrimination or a disguised restriction on international trade’.*

The proposition that Member States’ ‘green’ measures may adjudicated by the DSS
as being overall WTO compatible — except for a finding of protectionist application de
Jure or de facto — was confirmed by the twin panel reports dated 5 March 2024 and 10
January 2025, respectively, in the EU — Palm Oil cases.” Malaysia and Indonesia chal-
lenged certain measures enacted by the EU that applied restrictions on the importations
of palm oil, as oil crop feedstocks, and oil palm crop-based biofuels (both complainant
States are major world producers of palm oil).** Concerning the alleged violations of
the GATT 1994, the panels found that certain of those measures were prima facie in-
consistent with the EU’s most favoured nation (MFN) and national treatment (NT) ob-
ligations pursuant to Articles 1.1 and III:4 of the GATT 1994 because they accorded
less favourable treatment to palm oil-based biofuel from Malaysia and Indonesia, whose
competitive opportunities were diminished and eventually excluded, than that accorded
to like products of local or foreign origin, such as rapeseed oil- and soybean oil-based
biofuel, thus engendering a detrimental effect.”® The EU further submitted as a defence
that its measures pursued the long-standing and legitimate policy goals of the EU bio-
fuels regime relating to ‘climate change mitigation, environmental and biodiversity ob-
jectives and moral concerns’.?® In this respect, the panels found that the measures at
issue related to the conservation of exhaustible natural resources and were made effec-
tive in conjunction with restrictions on domestic consumption or production within the
meaning of Article XX(g), and were also necessary to protect human, animal or plant

22 UNFCCC, Art 3.5. See P Sands, ‘The United Nations Framework Convention on Climate
Change’ (1992) RECIEL 270.

23 Panel Report, European Union and certain Member States — Certain Measures concerning Palm
Oil and Oil Palm Crop-Based Biofuels (Malaysia) (EU — Palm Oil (Malaysia)), adopted on 26 April
2024, WT/DS600/R; Panel Report, European Union and certain Member States — Certain Measures
concerning Palm Oil and Oil Palm Crop-Based Biofuels (Indonesia) (EU — Palm Oil (Indonesia)),
adopted on 24 February 2025, WT/DS593/R. The proceedings in the latter case were suspended various
times at the request of Indonesia following the circulation of the EU — Palm Oil (Malaysia) report on 5
March 2024. Cf. WT/DS593/13, WT/DS593/14, WT/DS593/15, WT/DS593/16, WT/DS593/17.

24 In particular, the EU relevant measures were implemented within the schemes of the
recast of the Renewable Energy Directive establishing a common framework for the
promotion of renewable energy in the Union (RED II). Cf Directive (EU) 2018/2001 of the
European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (recast).

23 EU — Palm Oil (Malaysia) (n 23) paras 7-493, 7.1006, 7.1031, 7.1039; EU — Palm Oil (Indone-
sia) (n 23) paras 7.1020, 7.1051.

26 EU — Palm Oil (Malaysia) (n 23) para. 7.497; EU — Palm Qil (Indonesia), (n 23) para. 7.512.
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life or health within the meaning of Article XX(b).?” Hence, they could be considered
as being prima facie justified under the GATT 1994 in connection with a legitimate
regulatory distinction. However, the panels also had to address the respect by the EU of
the compulsory requirements of the chapeau of Article XX, which establishes that any
Member States’ measure — although being provisionally justified pursuant to a general
exception — should not be applied arbitrarily or in discriminatory manner.?® In this re-
spect, the panels ultimately held that the measures at issue violated the chapeau of Ar-
ticle XX because the EU failed to conduct a timely review of the data used (as well as
to provide a commenting process) to determine which biofuels were concretely associ-
ated with high risk of contribution to GHG emissions, and also because there were de-
ficiencies in the design and implementation of the applicable criteria and certification
procedure.” Therefore, it was overall impossible for the panels to justify ultimately the
EU measures at issue.*® At the same time, the binding EU — Palm Oil reports confirm
the overall WTO compatibility of ‘green’ measures in furtherance of the goals of the
Paris Agreement, a conclusion that will be tested in relation to the application, design
and implementation of the CBAM in the following paragraphs.*'

3. The Carbon Border Adjustment Mechanism (CBAM) Regulation

The CBAM embodies one of the main climate measures of the EU in the framework
of its environmental agenda in the perspective of sustainability, as encapsulated in
the ‘European Green Deal’ of 2019.% It is part of the “Fit for 55° legislative package
that constituted in 2021 the set of proposals for the adoption of the ‘European Cli-
mate Law’, which established for the EU the binding reduction target for net GHG
emissions of at least 55 % compared to 1990 levels by 2030 and fixed the objective

27 EU — Palm Oil (Malaysia) (n 23) paras 7.1081 and 7.1085; EU — Palm Oil (Indonesia) (n 23)
paras 7.1085, 7.1089-7.1091, 7.1093.

8 GATT 1994, Art XX. See R Wolfrum, ‘Article XX. General Exceptions [Chapeau]’, in R
Wolfrum, P-T Stoll and H Hestermeyer (eds), WTO — Trade in Goods, Max Planck Commentaries on
World Trade Law, vol. 5 (Brill 2011) 464.

2 EU — Palm Oil (Malaysia) (n 23) para. 7.1099; EU — Palm Oil (Indonesia), (n 23) para. 7.1105.

30 The panels in the EU — Palm Oil cases applied a comparable legal analysis and reached
analogous conclusions in relation to the violations of the Technical Barriers to Trade (TBT) Agreement
(Arts 2.1,2.2,2.9.2,2.9.4,5.1.2,5.6.1,5.6.2, 5.6.4).

31 The two EU — Palm Oil panel reports were not appealed and, therefore, were adopted on 26
April 2024 and 24 February 2025, respectively, by the Dispute Settlement Body (DSB), which
recommended the EU to bring its measures into conformity with the WTO covered agreements
(WT/DS600/10). The EU agreed with Malaysia on January 2025 and with Indonesia on July 2025 that
the reasonable period of time under Art 21.3(b) of the DSU to implement the panel reports will expire
on 1 January 2026 (WT/DS600/11) and 24 February 2026 (WT/DS593/18), respectively.

32 Buropean Commission, Communication ‘The European Green Deal’, 11 December 2019. See
also European Commission, Communication ‘Pathway to a Healthy Planet for All. EU Action Plan:
“Towards Zero Pollution for Air, Water and Soil””, 12 May 2021.
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of a climate-neutral Union by 2050 at the latest.>> The CBAM Regulation aims at
reducing the risk of carbon leakage for European energy intensive and trade-exposed
industries that may face the cost of increased climate ambition, taking into consider-
ation the global objective of reducing GHG emissions in the EU and globally.** In
light of the absence of uniform carbon pricing at the universal level, carbon leakage
may be described as the ‘migration of CO2-intensive economic activities and asso-
ciated emissions from countries with stringent regulations to those with more lenient
ones’.*® The risk of carbon leakage is more significant for the productions having a
higher degree of GHG emissions throughout their global value chain.*® This explains
the selection of the relevant products that are currently targeted by the CBAM Reg-
ulation, namely cement, electric energy production, fertilisers, iron and steel, alu-
minium and chemicals (hydrogen).’” The gradual introduction of the CBAM in the
next years (CBAM phase-in) is complementary to the intertwined reform of the al-
location of free allowances under the EU Emissions Trading System (ETS) to sup-
port the decarbonisation of the EU industry, which should be correspondingly super-
seded through replacement (ETS phase-out).*® Notably, the goods originating in
countries that are either integrated (Iceland, Liechtenstein, Norway) or subject to a
carbon pricing system that is fully linked (Switzerland) to the ETS are exempted
from the application of the CBAM.*’ Apart from ‘the development of bilateral, mul-
tilateral and international cooperation’, all other third countries are provided by the
EU with the option to join a ‘Climate Club’ of future creation, namely ‘a forum of

countries with carbon pricing instruments or other comparable instruments’.*’

33 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021
establishing the framework for achieving climate neutrality and amending Regulations (EC) No 401/2009
and (EU) 2018/1999 (European Climate Law). This legal framework is also completed by the Regulation
(EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available
on the Union market and the export from the Union of certain commodities and products associated with
deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Deforestation
Regulation).

3 CBAM Regulation, Art 1(1) and Recital 9: ‘Carbon leakage occurs if, for reasons of costs related
to climate policies, businesses in certain industry sectors or subsectors transfer production to other
countries or imports from those countries replace equivalent products that are less intensive in terms of
greenhouse gas emissions’.

35 G Dolphin and G Ferrucci, ‘The EU’s CBAM: Implications for Member States and Trading
Partners’, IMF Working Paper WP/25/125 (June 2025) 4.

36 T Nielsen et al, ‘The Risk of Carbon Leakage in Global Climate Agreements’ (2021) 21
International Environment Agreements 147.

37 CBAM Regulation, Art 2(1) and Annex 1.

38 Ibid, Art 1(2)-(3).

39 Ibid, Recital 16.

40 Ibid, Recital 72.
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The Regulation crucially focuses on the carbon footprints that are embedded in the
targeted products.*' In this respect, the CBAM envisages a ‘fair price’ on the carbon
emitted during the production of carbon intensive goods that enter the EU single mar-
ket, thus encouraging cleaner industrial production also in non-EU countries. That the
CBAM Regulation has the purpose to foster decarbonisation, also through the transfer
of technology, in third countries extraterritorially is expressly stated therein.** In par-
ticular, the aforementioned *fair price’ comprises the embedding™® of carbon emissions
generated in the production of the concerned goods that are imported into the Union,
hence ensuring through a sort of equalisation mechanism that the carbon price of im-
ports is equivalent to the (otherwise higher) carbon price that is applied to domestic
production.** Accordingly, with the aim to level the playing field internally in the EU,
the CBAM addresses the relevant local industries’ concerns over competitive disad-
vantages associated with asymmetrical (lower) carbon prices in foreign countries.

The CBAM Regulation also regulates the procedure that is applicable to inter-
ested importers for applying for the status of authorized CBAM declarants,*’ the
submissions of CBAM declarations in the CBAM registry starting from 2027,% as
well as the calculation of embedded emissions*’ and the relevance of the payment of
the carbon price in the country of origin of the imported goods.* In the framework
of the first EU ‘Omnibus’ packages of 26 February 2025, the European Commission
proposed a set of changes to simplify the CBAM and enhance its effectiveness and

4l Ibid, Recital 8: ‘While the Union has substantially reduced its domestic greenhouse gas
emissions, the greenhouse gas emissions embedded in imports to the Union have been increasing,
thereby undermining the Union’s efforts to reduce its global greenhouse gas emissions footprint. [...]".

42 Ibid, Recitals 10 and 14.

4 1bid, Art 3(22): ““embedded emissions” means direct emissions released during the production
of goods and indirect emissions from the production of electricity that is consumed during the
production processes, calculated in accordance with the methods set out in Annex IV [...]".

4 TImporters of the products listed in Annex I have the possibility to demonstrate a lower
embedding of GHG emissions. Pursuant to Art 9(1) of the CBAM Regulation, ‘[a]n authorised CBAM
declarant may claim in the CBAM declaration a reduction in the number of CBAM certificates to be
surrendered in order to take into account the carbon price paid in the country of origin for the declared
embedded emissions. The reduction may be claimed only if the carbon price has been effectively paid
in the country of origin. In such a case, any rebate or other form of compensation available in that
country that would have resulted in a reduction of that carbon price shall be taken into account’. In
addition, the European Commission and the competent authorities established in each Member State
may review CBAM declarations at a later stage (see Art 19(1) of the CBAM Regulation). Pursuant to
Art 3(24) of the CBAM Regulation, ““CBAM certificate” means a certificate in electronic format
corresponding to one tonne of CO2e of embedded emissions in goods’.

4 CBAM Regulation, Arts 5 and 17.

46 Tbid, Arts 6 and 14. The application process to become an authorised CBAM declarant was
launched on 31 March 2025 in the CBAM registry. This launch allows importers and indirect customs
representatives to apply for the status of authorised CBAM declarant.

47 Ibid, Art 7 and Annex IV.

48 Ibid, Art 9.
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efficiency.® One of the main amendments of the CBAM is predicted to consist in
the exemption of small and occasional importers from CBAM obligations, mostly
small-medium enterprises (SMEs) and individuals. This is meant to be implemented
through the application of a de minimis cumulative annual threshold of 50 tonnes
mass of embedded emissions per importer.> Moreover, while various rules and pro-
cedures under the CBAM will be simplified (e.g., the authorisation of CBAM de-
clarants, the method for the calculation of embedded emissions, the reporting re-
quirements, the management of regulated importers’ financial liability), an envis-
aged legislative proposal is expected to extend the scope of the Regulation to other
ETS sectors, downstream goods and indirect emissions.

4. Legality of the CBAM under the Law of the World Trade Organization (WTO)

In relation to its consistency with the WTO regime,’' the CBAM has prompted crit-
icism that it could be construed as a sophisticated instrument of ‘green’ industrial
policy aimed at protectionism in favour of domestic producers vis-a-vis foreign com-
petitors rather than genuinely serving climate change action goals.>” For instance, as
mentioned above, the relevant goods (e.g., cement) imported in the EU from Iceland,
Liechtenstein, Norway and Switzerland are exempted from the application of the
CBAM.* Provided that the exemption from the application of the CBAM substanti-
ates an ‘advantage, favour, privilege or immunity granted by any contracting party
to any product originating in or destined for any other country’, this constitutes
origin-based discrimination between like imported products in violation of the MFN
treatment pursuant to Article I:1 of the GATT 1994. Notably, the rule of outland or
foreign parity between like, including directly competitive and substitutable, im-
ported goods cannot be circumvented through regulatory distinctions based on the
reference to non-product-related processes and production methods, such as with re-
spect to the thresholds of embedded GHG emissions.>* Accordingly, cements im-
ported from Switzerland and, for example, from India would be considered ‘like’
products based on the ordinary criteria (or groupings of potentially shared character-
istics) of their physical properties, end-uses, consumers’ tastes and habits and tariff

4 See Press Release, ‘Commission simplifies rules on sustainability and EU investments,
delivering over €6 billion in administrative relief” (26 February 2025), at ec.europa.eu.

30 This is predicted to eliminate CBAM obligations for approximately 90% of importers, while still
covering over 99% emissions in scope.

31 Recital 15 of the CBAM Regulation emphasizes ‘ensuring compatibility with World Trade
Organization law’.

32 K Aiginger and D Rodrik, ‘Rebirth of Industrial Policy and an Agenda for the Twenty-First
Century’ (2020) 20 Journal of Industry, Competition and Trade 189; C Bown, ‘Modern Industrial Policy
and the WTO’ (Peterson Institute for International Economics Working Paper 23-15, December 2023).

33 CBAM Regulation, Recital 16.

3 Abel (n 1), 120.
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classification.” This entails that the factor of a different (higher) quantity of direct
GHG emissions released during the production of goods (and indirect emissions
from the production of electricity that is consumed during the production processes)
cannot allow discrimination by the EU, including with respect to the obligation of
WTO Member States to grant the MFN treatment under Article I:1 of the GATT
1994. This holds through also with regard to the obligation of the EU to guarantee
national treatment on internal taxation and regulation (inland parity) pursuant to Ar-
ticle III of the GATT 1994 concerning the relationship between imported and like
domestic products of national origin. Notably, under the GATT 1994, Article II1:2
regulates ‘internal taxes or other internal charges of any kind’,*® whereas Article I11:4
applies to ‘all laws, regulations and requirements’ affecting imported products,
namely their ‘internal sale, offering for sale, purchase, transportation, distribution or
use’.”” Provided that it falls under the category of ‘laws, regulations and require-
ments’ and its application engenders less favourable treatment, the CBAM Regula-
tion is inconsistent with Article II1.4 of the GATT 1994 in so far as it determines a
detrimental impact on the competitive opportunities of the relevant imported goods
in vis-a-vis the like domestic products. Finally, the CBAM Regulation may also be
subject to scrutiny against the applicability of Article II:1 of the GATT 1994 con-
cerning all WTO Member States’ obligation relating to their schedules of conces-
sions, in particular to respect bound tariffs.>®

Having established that a WTO panel may ascertain that various provisions of
the CBAM Regulation are prima facie inconsistent with the MFN and NT obliga-
tions of the EU under Articles I and IIT of the GATT 1994, the EU may nevertheless
rely on its objective of climate change mitigation (for instance, through reducing
direct and indirect GHG emissions globally) to invoke a general exception of envi-
ronmental nature under Article XX of the GATT 1994 in order to justify its viola-
tions. Accordingly, the EU may successfully argue that the CBAM falls under the
scope of measures legitimately aimed at the protection of ‘human, animal or plant
life or health’ under Article XX(b) and the ‘conservation of exhaustible natural re-
sources if such measures are made effective in conjunction with restrictions on do-
mestic production or consumption’ under Article XX(g) of the GATT 1994. At the

35 Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos (EC — Asbestos), adopted on 12 March 2001,WT/DS135/AB/R, para. 101 (in
relation to the interpretation of Art III:4 of the GATT 1994). The Appellate Body described the four
criteria as follows: ‘(i) the physical properties of the products; (ii) the extent to which the products are
capable of serving the same or similar end-uses; (iii) the extent to which consumers perceive and treat
the products as alternative means of performing particular functions in order to satisfy a particular want
or demand; and (iv) the international classification of the products for tariff purposes’.

36 GATT 1994, Art 111:2.

ST GATT 1994, Art 111:4.

8 Ex multis, P Van den Bossche and W Zdouc, The Law and Policy of the World Trade
Organization, (5™ edn, Cambridge University Press 2022) 337-376.
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same time, as occurred in the EU — Palm QOil cases, which have been analysed
above,” a panel is not likely to rely on the general exception of the protection of
‘public morals’ under Article XX(a) of the GATT 1994.°° Moreover, as to the gen-
eral exception under Article XX(b) of the GATT 1994 (protection of human, animal
or plant life or health), the CBAM shall further be held as ‘necessary’ to fulfil its
legitimate objective (necessity test). In this respect, the CBAM would not need to
have an immediately observable or discernible impact on the objective to reduce
GHG emissions. For instance, the Appellate Body in Brazil — Retreaded Tyres noted
that ‘measures adopted in order to attenuate global warming and climate change...
can only be evaluated with the benefit of time’.®' To such an extent, it would be
sufficient for the EU to establish that the CBAM is apt to make a material contribu-
tion to the achievement of that objective, which is in place ‘when there is a genuine
relationship of ends and means between the objective pursued and the measure at
issue’.%? Further, to satisfy the necessity test the CBAM should not be considered as
being more trade restrictive than necessary to attain the protection of human, animal
or plant life or health. This entails the conclusion that less trade restrictive alternative
measures should not have been reasonably available to the EU ‘to achieve its desired
level of protection with respect to the objective pursued under Article XX of the
GATT 1994°.% In this respect, the burden to identify the alternative measures that
the EU should have taken would be allocated to the complainant States. Only at that
point, the EU would be required to demonstrate that less trade restrictive alternatives
were not reasonably available ‘in the light of the interests or values being pursued
and the party’s desired level of protection’.® To this extent, it would not be for the
WTO DSS to second-guess the level of protection chosen by the EU because, as held
by the Appellate Body, ‘the fundamental principle is the right that WTO Members
have to determine the level of protection that they consider appropriate in a given
context’.®> This would allow the EU to establish that the provisions of the CBAM
Regulation (for instance, the exemption of the relevant goods imported from Iceland,
Liechtenstein, Norway and Switzerland) that are inconsistent with the WTO covered

3 Supra, Section 2.

%0 See EU — Palm Oil (Malaysia) (n 23) paras 7.1089-7.1091; EU — Palm Oil (Indonesia) (n 23)
paras 7.1097-7.1099.

o' Brazil — Retreaded Tyres (n 5) para. 151. In US — Gasoline, the Appellate Body held in the
context of Article XX(g) of the GATT 1994 that, ‘in the field of conservation of exhaustible natural
resources, a substantial period of time, perhaps years, may have to elapse before the effects attributable
to implementation of a given measure may be observable’. Cf. US — Gasoline (n 5) 21.

2 Brazil — Retreaded Tyres (n 5) paras 145, 151, 210.

93 Appellate Body Report, China — Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products (China — Publications and
Audiovisual Products), WT/DS363/AB/R, adopted on 19 January 2010, para. 318.

% Ibid, para. 319.

95 Brazil — Retreaded Tyres (n 5) para. 210.
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agreements, as explained above, may nevertheless plainly meet the requirements for
provisional justification under Articles XX(b) and XX(g) of the GATT 1994.
Finally, even in case of prima facie justification under a general exception of envi-
ronmental nature under Article XX of the GATT 1994, the design and implementation
of the CBAM may lend themselves to allegations of non-conformity with the manda-
tory requirements of the chapeau of Article XX of the GATT 1994 with respect to the
tests of even-handedness and non-arbitrariness in its concrete application. Under the
chapeau of Article XX of the GATT 1994, prima facie justified measures should not
be ‘applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised re-
striction on international trade’,°® which represents a corollary of the principle of good
faith.®” Accordingly, the function of the chapeau is to prevent the trade distortive effects
of a Member State’s otherwise legitimate measure and, hence, its abuse of right.*® The
design and implementation of the CBAM may result in arbitrary effects, especially re-
garding the rules for calculation of the embedded GHG emissions associated with the
concerned imported products, which should reflect adequately the real emissions in the
exporting country.® For instance, in its request for consultations at the WTO the Rus-
sian Federation has submitted that the EU has ‘the possibility to arbitrarily determine
the number of CBAM certificates required to be purchased and surrendered in connec-
tion with imports into the EU of the covered goods, in particular, through the require-
ments to use default values (established by the EU) for the purpose of calculation of the
relevant emissions and, consequently, the number of certificates to be surrendered. Such
default values vary depending on, for instance, the country of origin of the covered
goods or of the electricity generation’.” In this respect, the ‘rational relationship’ be-
tween the CBAM itself and the accomplishment of the objective of climate change mit-
igation through the prevention of carbon leakage may be questioned.”' While this could
engender a creeping barrier to trade targeting major economic partners, the amendments
of the CBAM announced by the European Commission in 2025 aims to simplify exactly
the method for the quantification of the GHG emissions that are embedded in the regu-
lated products. In addition, the CBAM shall not consist in the rigid and inflexible im-
position of essentially the same programme of carbon pricing to all exporting Members,

% GATT 1994, Art XX, chapeau.

7 US — Gasoline (n 5) 22; US — Shrimp (n 5) paras 120, 151, 158; Brazil — Retreaded Tyres (n 5)
para. 224. See C Riffel, ‘The Chapeau: Stringent Threshold or Good Faith Requirement’ (2018) 45
Legal Issues of Economic Integration 141.

%8 Appellate Body Report, Indonesia — Importation of Horticultural Products, Animals and
Animal Products (Indonesia — Import Licensing Regimes), adopted on 22 November 2017,
WT/DS477/AB/R, WT/DS478/AB/R, para. 5.95.

% The relevant calculation methods should also correspond to the furthest extent to the ETS
schemes applicable in the EU.

" EU- CBAM (n 4) 4.

7! Brazil — Retreaded Tyres (n 5) paras 227, 246.
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which should be allowed sufficient latitude to enact programmes that are comparable
in effects to that of the restricting Member.”* Finally, although the CBAM clearly is a
unilateral measure by a WTO Member State, the EU should (continue to) pursue in
good faith multilateral discussions at the diplomatic level concerning the harmonized
implementation of BCAs and in general carbon pricing schemes with the third countries
that are more significantly affected, for example in the context of the Conference of the
Parties (COP) under the aegis of the UNFCCC.

At the same time, the chapeau of Article XX of the GATT codifies the qualifier
that the arbitrary or unjustifiable discrimination (de jure or de facto) shall not occur
‘between countries where the same conditions prevail’.”® The term ‘countries’ refers
to the importing Member concerned and the exporting Members, as assumed by the
Appellate Body in US — Gasoline.”* To assess whether the same conditions prevail
in the EU and the exporting Member States (such as Brazil, China, India or South
Africa),” the CBAM should preferably provide for a mechanism of ‘inquiry into the
appropriateness of the regulatory program for the conditions prevailing in those ex-
porting countries’.”® The availability of such a mechanism would point to the ab-
sence of protectionist design in the structure of the CBAM itself. On these premises,
a WTO panel may find discretely that the relevant imported products and produc-
tions that fall under the regulatory scope of the CBAM are not subject in the country
of origin to adequate carbon pricing mechanisms that are at least comparable in ef-
fects to the application of domestic systems of allocation of allowances as under the
ETS or taxation schemes.”” This may constitute a persuasive ground substantiating

72 US — Shrimp (n 5) para. 177; Appellate Body Report, United States — Import Prohibition of
Certain Shrimp and Shrimp Products — Recourse to Article 21.5 of the DSU by Malaysia (US — Shrimp
(Article 21.5) — Malaysia), adopted on 21 November 2001, WT/DS58/AB/RW, para. 144. For example,
the UK is going to implement its own CBAM, which is expected to be rather similar to the EU CBAM.
See www.gov.uk.

73 See G Marin Duran, ‘Securing Compatibility of Carbon Border Adjustments with the Multilateral
Climate and Trade Regimes’ (2023) 72 International and Comparative Law Quarterly 95-101.

74 US — Gasoline (n 5) 23-24: ‘The reply of the United States was to the effect that it interpreted
that phrase as referring to both the exporting countries and importing countries and as between
exporting countries... At no point in the appeal was that assumption challenged by Venezuela or
Brazil’. See also US — Shrimp (n 5) para. 150: ‘In United States — Gasoline, we accepted the assumption
of the participants in that appeal that such discrimination could occur not only between different
exporting Members, but also between exporting Members and the importing Member concerned’.

75 The bloc of the BASIC (Brazil, South Africa, India and China) is considered to be the main
opponent of the CBAM. See, e.g., Joint Statement issued at the conclusion of the 30th BASIC
Ministerial Meeting on Climate Change hosted by India on 8 April 2021, para. 19: “Ministers expressed
grave concern regarding the proposal for introducing trade barriers, such as unilateral carbon border
adjustment, that are discriminatory and against the principles of Equity and CBDR-RC’.

76 US — Shrimp (n 5) para. 165.

7T As already noted, such a comparative analysis encompasses the assessment of the conditions
prevailing in the EU as importing country, on one hand, and in the exporting countries whose relevant
products and productions are exempted from the CBAM and all the other countries which would
challenge the CBAM before the WTO DSS, on the other hand.


https://www.gov.uk/government/consultations/addressing-carbon-leakage-risk-to-support-decarbonisation/outcome/factsheet-uk-carbon-border-adjustment-mechanism
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that the CBAM does not violate the chapeau of Article XX of the GATT 1994 be-
cause discrimination would be applied between countries where the ‘same condi-
tions’ do not prevail. Therefore, provided that the CBAM is provisionally justified
under a general environmental exception under Article XX(b) or (g), the discrimina-
tory measures that would be found as inconsistent with the NT and MFN treatment
obligations of the EU would be also compliant with the chapeau of Article XX of
the GATT 1994. While the application of the rules for calculating the GHG emis-
sions that are embedded in the relevant imported products remains controversial in
terms of rationality, this reasoning would preserve the overall WTO legality of the
CBAM.

5. The CBAM under the Lens of International Climate Change Law

Under the perspective of international environmental law, especially under the ICCR,
the CBAM aims to fully realize the ‘ambition cycle’ of the fight against climate
change, notably in furtherance of the obligations established by the Paris Agreement
of 12 December 2015, adopted multilaterally under the aegis of the UNFCCC.”® The
‘ambition cycle’ consists in the combination of the expectation of progression of the
States’ climate efforts communicated through their NDCs pursuant to Article 3, the
global stocktake under Article 14, which will be operative from 2025 and embodies
the inventory mechanism for assessing the States’ collective progress in the further-
ance of climate change actions in the long-term perspective, and the binding obligation
of each Party to present NDCs every five years pursuant to Article 4 of the Paris Agree-
ment.” In particular, pursuant to Article 3 of the Paris Agreement, ‘[a]s nationally
determined contributions to the global response to climate change, all Parties are to
undertake and communicate ambitious efforts as defined in Articles 4, 7,9, 10, 11 and
13 with the view to achieving the purpose of” the Paris Agreement itself.** Moreover,
it is established that ‘[t]he efforts of all Parties will represent a progression over
time’.®! Pursuant to Article 4, each Party ‘shall prepare, communicate and maintain
successive nationally determined contributions that it intends to achieve. Parties shall
pursue domestic mitigation measures, with the aim of achieving the objectives of such

78 L Rajamani, ‘Ambition and Differentiation in the 2015 Paris Agreement: Interpretative
Possibilities and Underlying Politics’ (2016) 65 International and Comparative Law Quarterly 493.

7 L Rajamani and J Werksman, ‘Climate Change’ in L Rajamani and J Peel (eds), The Oxford
Handbook of International Environmental Law (2" edn, Oxford University Press 2021) 503; L
Rajamani and D Bodansky, ‘The Paris Rulebook: Balancing International Prescriptiveness with
National Discretion’ (2019) 68 International and Comparative Law Quarterly 1026; A Zahar,
‘Collective Progress in the Light of Equity Under the Global Stocktake’ (2019) 9 Climate Law 101.

80 Paris Agreement, Art 3.

81 Ibid.

82 B Mayer, ‘Article 4: Mitigation’ in G Van Calster and L Reins (eds), The Paris Agreement on
Climate Change (Edward Elgar Publishing 2021) 109.
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contributions’.® Each State Party shall communicate every five years its NDCs and
every successive edition thereof shall ‘represent a progression’ and ‘reflect’ the ‘high-
est possible ambition’ of the issuing State (self-differentiation).** These obligations
bind all the Contracting Parties of the Paris Agreement, having regard to their ‘com-
mon but differentiated responsibilities and respective capabilities, in the light of dif-
ferent national circumstances’ (CBDRRC-NC).% The ‘ambition cycle’ posits that, but
for a certain degree of flexibility and modularity, NDC commitments that are instru-
mental to the realisation of the goals of the Paris Agreement — first and foremost its
temperature goal, the net zero target and the financial pledge (Article 2) — must not be
overturned and, moreover, must be progressively strengthened.

While in international trade law commercial discrimination between States, as em-
bodied in the MFN and NT rules, is in principle illegitimate, in international environ-
mental law differentiation between countries has to be applied based on the notion of
common but differentiated responsibilities (CBDR).*® The CBDR principle is struc-

8 Paris Agreement, Art 4(2). See M Doelle, ‘The Heart of the Paris Rulebook: Communicating
NDCs and Accounting for Their Implementation’ (2019) 9 Climate Law 3.

84 Paris Agreement, Arts 4(3) and 4(9). See L Rajamani and E Guérin, ‘Central Concepts in the
Paris Agreement and How They Evolved’ in D Klein et al (eds), The Paris Agreement on Climate
Change. Analysis and Commentary (Oxford University Press 2017) 78: ‘[s]uffice it to say here that
these expectations in relation to progression are of tremendous significance, as they are designed to
ensure that, notwithstanding the national determined nature of contributions from parties, the regime as
a whole is moving towards ever more ambitious and rigorous actions from parties. This ensures that
there is a ‘direction of travel’ for the regime, as it were’. See also D Bodansky, J Brunnée and L
Rajamani, International Climate Change Law (Oxford University Press 2017) 234: ‘[t]he standards of
progression and highest possible ambition are arguably objective rather than self-judging’.

8 Paris Agreement, Arts 2(2) and 4(3). See S Maljean-Dubois, ‘The Paris Agreement: A New Step
in the Gradual Evolution of Differential Treatment in the Climate Regime’ (2016) 25 Review of
European, Comparative & International Environmental Law 154; C Voigt and F Ferreira, ‘Dynamic
Differentiation: The Principles of CBDR-RC, Progression and Highest Possible Ambition in the Paris
Agreement’ (2016) 5 Transnational Environmental Law 294; C Voigt and F Ferreira, ‘Differentiation
in the Paris Agreement’ (2016) 6 Climate Law 58.

8 EB Weiss, ‘Common but Differentiated Responsibilities in Perspective’ (2002) ASIL Proceedings
366; D French, ‘Developing States and International Environmental Law: The Importance of
Differentiated Responsibilities’ (2000) 49 International and Comparative Law Quarterly 35; L Rajamani,
“The Principle of Common but Differentiated Responsibility and the Balance of Commitments under the
Climate Regime’ (2000) 9 Review of European, Comparative & International Environmental Law 120;
CD Stone, ‘Common but Differentiated Responsibilities in International Law’ (2004) AJIL 276; S
Maljean-Dubois and P Moraga Sariego, ‘Le principe des responsabilités communes mais différenciées
dans le régime international du climat’ (2014) 55 Les Cahiers de Droit 83; L Rajamani, ‘Common but
Differentiated Responsibilities’, in L Krdmer and E Orlando (eds), Principles of Environmental Law
(Edward Elgar Publishing 2018) 291; P Cullet, ‘Differentiation’ in Rajamani and Peel (n 79) 333: ‘The
principle of CBDR may not have become a principle of customary international law in itself but the equity
dimension of international environmental law constitutes an intrinsic part of this branch of international
law’; P Cullet, ‘Differential Treatment in Environmental Law: Addressing Critiques and Conceptualizing
the Next Steps’ (2016) 5 Transnational Environmental Law 305; T Leclerc, ‘“The Notion of Common but
Differentiated Responsibilities and Respective Capabilities: A Commendable but Failed Effort to Enhance
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tural in international environmental law and is found in Principle 7 of the Rio Decla-
ration on Environment and Development of 13 June 1992,%” Article 3.1 of the
UNFCCC (common but differentiated responsibilities and respective capabilities —
CBDRRC)® and Article 2.2 of the Paris Agreement (common but differentiated re-
sponsibilities and respective capabilities, in the light of different national circum-
stances — CBDRRC-NC), whereby it is significantly rooted to equity.® Somehow rem-
iniscent of the New International Economic Order (NIEO) doctrines,”” the CBDR prin-
ciple demands that developed countries should fake the lead in combating climate
change and its adverse effects in light of their historical records and current levels of
GHG emissions. As held by the International Court of Justice in its advisory opinion
of 23 July 2025, ‘the principle of common but differentiated responsibilities and re-
spective capabilities reflects the need to distribute equitably the burdens of the obliga-
tions in respect of climate change, taking into account, inter alia, States’ historical and
current contributions to cumulative GHG emissions, and their different current capa-
bilities and national circumstances, including their economic and social develop-
ment’.”! Therefore, non-industrialized States benefit from differential treatment in
light of their low(er) figures of GHG emissions and respective capabilities and national
circumstances.’? Consequently, the burden of the efforts to fight climate change is
shared unevenly between States under the ICCR based on the two markers of differ-
entiation of the contribution to global environmental harm and capability.”® Further-
more, the obligations established in multilateral environmental agreements (MEASs)
are ‘differentiated on the basis of the differing socio-economic circumstances of dif-
ferent groups of States’ (national circumstances).”* The CBDR principle has three

Equity in Climate Law’ in B Mayer and A Zahar (eds), Debating Climate Law (Cambridge University
Press 2021) 76.

87 UN Doc. A/CONF.151/26 (Vol. I), Annex I, Principle 7. See P Cullet, ‘Principle 7: Common
but Differentiated Responsibilities’ in J Vifiuales (ed), The Rio Declaration on Environment and
Development: A Commentary (Oxford University Press 2015) 229.

8 D Bodansky, ‘The United Nations Framework Convention on Climate Change: A Commentary’
(1993) 18 Yale Journal of International Law 501-502.

8 C Voigt, ‘Equity in the 2015 Climate Agreement: Lessons from Differential Treatment in
Multilateral Environmental Agreements’ (2014) 4 Climate Law 50. See also F Francioni, ‘Equity in
International Law’, Max Planck Encyclopedia of Public International Law (MPEPIL), November 2020.

% P Cullet, ‘Differential Treatment in International Law: Towards a New Paradigm of Inter-State
Relations’ (1999) 10 European Journal of International Law 566.

o1 Obligations of States in respect of Climate Change (Advisory Opinion) (ICJ, 23 July 2025) para. 148.

92 See Voigt and Ferreira, ‘Dynamic Differentiation’ (n 85) 301, who conclude that ‘the Paris
Agreement adopts a more diversified way of differential treatment, allowing a wider array of parameters
to be taken into account when parties determine their national contributions, while being set against the
normative background of the UNFCCC’ (emphasis in the original).

93 J Scott and L Rajamani, ‘EU Climate Change Unilateralism’ (2012) 23 European Journal of
International Law 477 (in relation to Art 3.1 of the UNFCCC).

%4 French (n 86) 53.
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main operational applications.’® Firstly, States’ obligations may be qualified through
contextualization based on their unequal capacity to address a given environmental
problem.”® Secondly, MEAs may provide tailored and more lenient implementation
mechanisms for States with lower budgetary resources and capability to enforce treaty
requirements’’ ‘such as delayed compliance schedules [grace periods], permission to
adopt subsequent base years, delayed reporting schedules, and softer approaches to
non-compliance’.”® Thirdly, non-capable countries may benefit from preferential aid
from developed countries in the form of financial assistance technology transfer and
other capacity-building programmes.®’

With respect to the design of the CBAM, the principle of CBDR would require
differential treatment by the EU to the benefit of the relevant imported products that
originate from those States who have not historically contributed and are not cur-
rently contributing significantly to the global stock of GHG emissions.'® Accord-
ingly, LDCs, such as Small Island Developing States, should be offered preferential
treatment in comparison to all other exporting States, including for example recently
industrialised countries, also due to the materially different impacts that may result
from the application of the CBAM in light of the national circumstances. This might
have been implemented in the CBAM through a waiver for LDCs or the provision
of more favourable commercial treatment of the products and productions originat-
ing therefrom. The absence of any of these regulatory mechanisms in the CBAM is
an indicator of its inconsistency with the CBDR principle under international envi-

% J Peel, ‘Re-evaluating the Principle of Common but Differentiated Responsibilities in
Transnational Climate Change Law’ (2016) 5 Transnational Environmental Law 247.

% E.g., Vienna Convention for the Protection of the Ozone Layer, 22 March 1985, entered into
force on 22 September 1988, preamble (‘Taking into account the circumstances and particular
requirements of developing countries’), Arts 2.2 (‘in accordance with the means at their disposal and
their capabilities’) and 4.2 (‘taking into account in particular the needs of the developing countries’);
Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, 22 March 1989, entered into force on 5 May 1992, preamble (‘Taking into account also the
limited capabilities of the developing countries to manage hazardous wastes and other wastes’).

97 E.g., Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987,
entered into force on 1 January 1989, Art 5.1 (10-year grace period for developing countries).

%8 Scott and Rajamani (n 93). 478.

% E.g., UNFCCC, Art 4.3; Stockholm Convention on Persistent Organic Pollutants, 22 May 2001,
entered into force on 17 May 2004, Art 13.2; Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa, 17 June 1994, entered into
force on 26 December 1996, Art 20.2; Convention on Biological Diversity, 5 June 1992, entered into
force on 29 December 1993, Arts 16 and 20; Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal, 22 March 1989, entered into force on 5 May
1992, Art 10.3; International Tropical Timber Agreement, done at Geneva on 27 January 2006, entered
into force on 7 December 2011, Art 27.4; Vienna Convention for the Protection of the Ozone Layer, 22
March 1985, entered into force on 22 September 1988, Art 4.2; Montreal Protocol on Substances that
Deplete the Ozone Layer, 16 September 1987, entered into force on 1 January 1989, Art 10A.

100 Cullet (n 90) 307-309.
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ronmental law. Consequently, the full-fledged loyalty of the EU to the Paris Agree-
ment may be questioned since CBDR is a cardinal pillar in its legal architecture.'"’
Furthermore, unlike under the CBAM Regulation, the revenues that are generated
by the application of the CBAM itself should be invested directly in programmes of
support to decarbonisation in LDCs.'” The introduction of ‘a new own resource
based on the revenues generated by the sale of CBAM certificates’ to the benefit of
these countries is only anticipated, but not yet implemented by the EU.'® This would
support enhanced consistency of the CBAM with the ICCR, having regard to the
CBDRRC-NC principle and equity in general.

The concept of differential treatment, which is the main corollary of CBDR in
operational terms, is not alien to the multilateral trade regime.'® In the preamble of
the Marrakech Agreement, the WTO Members sought ‘both to protect and preserve

the environment and to enhance the means for doing so in a manner consistent with

their respective needs and concerns at different levels of economic development’.'?®

Moreover, WTO law allows non-reciprocal special and differential treatment (SDT
or S&D)' in favour of LDCs at variance with the MFN rule.'”” For example, SDT
is found in Article 12 of the TBT Agreement, which includes a regulatory waiver

101 Cf. Paris Agreement, preamble, Arts 2.2, 4.3, 4.19.

102 See also Marin Duran (n 73) 90.

103 CBAM Regulation, Recital 74. Recital 73 of the CBAM Regulation generally provides that ‘it
is desirable that the Union continue to provide financial support through the Union budget towards
climate mitigation and adaptation in LDCs, including in their efforts towards the decarbonisation and
transformation of their manufacturing industries’.

104 G Marceau and M George, ‘Trade, Climate and Differentiation: An Analysis of the Interaction
between the ‘Principle of Common But Differentiated Responsibilities’ and the WTO Agreement’
(2025) 16 Journal of International Dispute Settlement 1; Venzke and Vidigal (n 1) 217 ff., who mention
inter alia Art 66 of the TRIPS Agreement, which establishes for its application a minimum grace period
of 10 years for LDCs.

105 Agreement establishing the World Trade Organization, done at Marrakesh on 15 April 1994,
entered into force on 1 January 1995, preamble.

196 R Hudec, Developing Countries in the GATT Legal System (Cambridge University Press 2010).

107 Cf. Contracting Parties to the GATT, Decision of 28 November 1979, ‘Differential and More
Favourable Treatment Reciprocity and Fuller Participation of Developing Countries’, L/4903 (Enabling
Clause). The Enabling Clause constitutes the WTO legal basis for the Generalized System of
Preferences (GSP), originally devised in 1968 under the aegis of UNCTAD. Under the GSP, developed
countries could offer non-reciprocal preferential treatment (originally in relation to tariff barriers) to
products originating in developing countries selected ad hoc. On 15 June 1999, the General Council of
the WTO adopted the ‘Decision on Waiver regarding Preferential Tariff Treatment for Least-Developed
Countries’ (WT/L/304). This waiver, which has been progressively extended until 30 June 2019
(WT/L/759) and then 30 June 2029 (WT/L/1069), permits developing countries to offer preferential
tariff treatment to products imported from LDCs. On 17 December 2011, the WTO Ministerial
Conference adopted a waiver to enable developed and developing countries to provide preferential
treatment to services and service suppliers of LDCs (WT/L/847). Cf. J Pauwelyn, ‘The End of
Differential Treatment for Developing Countries: Lessons from the Trade and Climate Change
Regimes’ (2013) 22 Review of European, Comparative & International Environmental Law 29.
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from the application of ‘international standards, guides or recommendations’,'” and

Articles 9 and 10 of the Sanitary and Phytosanitary Measures Agreement (SPS
Agreement), also in relation to technical assistance.'”

An amendment of the CBAM that establishes a regulatory waiver or more fa-
vourable treatment for the products originating from LDCs (for instance, in terms of
quantification of the embedded emissions) would also survive the scrutiny of the
WTO DSS against the applicability of the chapeau of Article XX of the GATT 1994,
whose rationale is also found in Article 3.5. of the UNFCCC.''" In this respect, the
‘discrimination’ would not be in place between exporting WTO Members ‘where the
same conditions prevail’''! exactly because the different records of carbon footprints
based on historical and current levels of GHG emissions would provide rational jus-
tification consistent with the CBDR principle on the basis of the multilateral accords
adopted by the community of nations for the fight against climate change.'"?

6. Concluding Remarks

The CBAM stands as a remarkable instance of delicate balancing between climate
change action (climate-informed solutions) and trade restrictiveness (industrial pol-
icies and concerns) in unilateral State measures. The CBAM may also be enumerated
as new example of contingent unilateralism by the EU because it aims to produce

extraterritorial effects and appears to be conditional upon the adoption of ‘adequate

international or third country climate change regulation’.''?

This contribution has attempted to disentangle an apparent irreconcilability be-
tween international trade law, notably the law of the WTO, and international envi-
ronmental law, especially under the ICCR. While non-discrimination is the over-
arching principle under WTO law based on the MFN and NT rules, both the multi-
lateral trading system and the ICCR, in which the CBDR principle is paramount,

108 TBT Agreement, Art 12(1)-(10), especially Art 12(4).

109 SPS Agreement, Arts 9(1)-(2) and 10(1)-(4). Furthermore, see WTO, Special and Differential
Treatment Provisions in WTO Agreements and Decisions—Note by the Secretariat, Committee on Trade
and Development, WT/COMTD/W/27, 16 March 2023.

10 Sypra, Section 2.

1T Supra, Section 4.

12 Cf. US — Shrimp (n 5) para. 164: ‘it is not acceptable, in international trade relations, for one
WTO Member to use an economic embargo to require other Members to adopt essentially the same
comprehensive regulatory program, to achieve a certain policy goal, as that in force within that
Member’s territory, without taking into consideration different conditions which may occur in the
territories of those other Members’ (emphasis in the original).

113 Scott and Rajamani (n 93) 469-470, who also suggest that ‘[t]he EU may be thought to be acting
as a ‘norm entrepreneur’, using (the threat of) unilateral action to stimulate climate action elsewhere’
(pp. 472-473). See also RB Bilder, ‘“The Role of Unilateral State Action in Preventing International
Environmental Injury’ (1981) 14 Vanderbilt Journal of Transnational Law 51; D Bodanski, ‘What’s so
Bad About Unilateral Action to Protect the Environment?’ (2000) 11 European Journal of International
Law 339; L Boisson de Chazournes, ‘Unilateralism and Environmental Protection: Issues of Perception
and Reality of Issues’ (2000) 11 European Journal of International Law 315.
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provide for differential treatment in favour of LDCs in a dimension of speciality,
non-reciprocity and differentiation.

As it is in force, the CBAM Regulation is overall WTO compatible because its
violations of the MFN and NT obligations under Articles I and III would be provi-
sionally justified by virtue of a general exception of environmental nature under Ar-
ticle XX(b) and (g) of the GATT 1994. Moreover, the design and implementation of
the CBAM would resist scrutiny against the application of the chapeau of Article
XX itself especially because the discrimination between the EU and the exporting
Members and between the exporting Members themselves would rot be in place in
relation to ‘countries where the same conditions prevail’ in so far as potential com-
plainant States have not enacted climate change actions (e.g., carbon pricing sys-
tems) that are comparable in effects to those of the EU. At the same time, the EU
CBAM does not presently conform to the ICCR since it fails to adequately imple-
ment the CBDR principle by addressing the capabilities and national circumstances
of LDCs, including Small Island Developing States. Indeed, those countries do not
benefit from any regulatory waiver, facilitation mechanism, financial or technical
assistance or any other more favourable treatment. Provided that the CBAM would
be modified in order to accommodate differential treatment for LDCs, the amend-
ments would also be adjudicated as WTO consistent because the discrimination in
question would be applied on the basis of a rational distinction associated with the
historical and current GHG emissions and actual capabilities of the countries con-
cerned in line with international climate agreements. Conversely, LDCs may even
challenge the WTO legality of the CBAM — as it stands at present — based on its
failure to provide preferential treatment to their benefit in light of CBDR in relation
to the chapeau of Article XX of the GATT 1994. The legitimacy of the EU climate
ambition and leadership would be strengthened on condition that the CBDR princi-
ple would be addressed appropriately in the CBAM and internal laws and regulations
relating to climate change action.
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1. Introduction

Climate change constitutes one of the most pressing and complex crises confronting
the contemporary world. As early as the late 1980s, States recognised the phenome-
non as a ‘common concern of humankind,” necessitating timely multilateral cooper-
ation and concerted action.' Since then, governments have consistently recognized
climate change mitigation, especially the reduction of greenhouse gas (GHG) emis-
sions, as a global priority.?

Despite the adoption of three major multilateral treaties in this field — the 1992
United Nations Framework Convention on Climate Change (UNFCCC),* the 1997
Kyoto Protocol,* and the 2015 Paris Agreement’ — States continue to encounter con-
siderable challenges in aligning domestic implementation measures with the com-
mitments undertaken, and in achieving substantial reductions in GHG emissions.®

In this context, deforestation and forest degradation significantly exacerbate cli-
mate change by increasing GHG emissions.’” The burning of forests not only results
in the irreversible loss of essential carbon sinks, but also diminishes the adaptive
capacity of affected regions and contributes directly to the release of carbon dioxide
(COy) into the atmosphere.®

! Protection of Global Climate for Present and Future Generations of Mankind, UNGA Res 43/53
(12 June 1988), UN Doc A/RES/43/53, paras 1-2.

2 Protection of Global Climate for Present and Future Generations of Mankind (n 1); United Na-
tions Framework Convention on Climate Change (adopted on 9 May 1992) 1771 UNTS 107 Art 3.2,
paras 1-2 Preamble. In these paragraphs, the Parties explicitly acknowledged that the ‘change in the
Earth’s climate and its adverse effects are a common concern of humankind.” Cf also Paris Agreement
(adopted on 12 December 2015) 2303 UNTS 162 para 11 Preamble; UNFCCC Conference of the Par-
ties serving as the meeting of the Parties to the Paris Agreement (CMA), ‘First Global Stocktake’ (2023)
Decision CMA5 FCCC/PA/CMA/2023/L.17 paras 153-157.

3 United Nations Framework Convention on Climate Change (n 2).

4 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted on
11 December 1997) 2303 UNTS 162.

3 Paris Agreement (n 2). Art 2.2 grants States a margin of discretion as to what concerns the in-
struments to adopt to achieve the long—term temperature goals.

¢ The Intergovernmental Panel on Climate Change (IPCC) has repeatedly concluded that the cur-
rent efforts are insufficient to achieve countries net—zero pledges or to place the global community on
a trajectory consistent with limiting warming to 1.5°C, Katherine Calvin and others, IPCC, '2023: Cli-
mate Change 2023: Synthesis Report. Contribution of Working Groups I, I and III to the Sixth Assess-
ment Report of the Intergovernmental Panel on Climate Change’ (First, IPCC 2023).

7 IPCC, Climate Change and Land: IPCC Special Report on Climate Change, Desertification,
Land Degradation, Sustainable Land Management, Food Security, and Greenhouse Gas Fluxes in Ter-
restrial Ecosystems (Cambridge University Press 2022).

8 Ibid.



Reconciling GHG Mitigation Objectives and WTO Rules 291

Against this backdrop, an examination of the nationally determined contributions
(NDCs) submitted pursuant to the Paris Agreement reveals a discernible tendency
among States to employ trade-related measures as instruments for advancing their
climate mitigation objectives. ® This development has been enabled, in particular, by
the flexible, bottom-up architecture that underpins the design of the Paris Agree-
ment'® and has proven to be effective in reducing GHG emissions."!

The European Union (EU) has, over time, assumed a leading role in the adoption
of trade-related climate measures. It has introduced a series of initiatives designed to
advance its ambitious climate objectives, most notably the pursuit of climate mitiga-
tion and neutrality.'> One of the most prominent initiatives in this regard is the ‘Fit
for 55’ legislative package,'® which contains an extensive array of trade-related
measures in support of the Union’s climate ambitions. Among these, the Carbon
Border Adjustment Mechanism (CBAM)'* and the Regulation on Deforestation-
Free Products (EUDR)" have attracted particular controversy, especially in relation
to their consistency with the law of the World Trade Organization (WTO).

Although their primary rationale is climate mitigation, these measures are trade-
related in nature and, having been adopted by the EU as a WTO Member, must com-
ply with the rules and principles of the multilateral trading system. '

For reasons of brevity and clarity, this paper will confine its analysis to the
EUDR, examining its compatibility with the Agreement on Technical Barriers to

9 UNCTAD, ‘Mapping Trade-Related Measures in the Nationally Determined Contributions:
Technical Note’ (2023) at unctad.org.

19 Paris Agreement (n 2) Art 2. For more details on the Paris Agreement structure and obligations
see DR Klein and others (eds), The Paris Agreement on Climate Change: Analysis and Commentary
(Oxford University Press 2017).

A Lépissier and M Mildenberger, ‘Unilateral Climate Policies Can Substantially Reduce Na-
tional Carbon Pollution’ (2021) 166 Climatic Change 31. See, for example, World Bank Group, ‘Car-
bon Pricing for Climate Action’ (2021) at openknowledge.worldbank.org.

12 C Dupont and others, ‘Three Decades of EU Climate Policy: Racing toward Climate Neutrality?”
(2024) 15 WIREs Climate Change 1.

13 European Commission, ‘Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions “Fit for 55
COM(2021) 550 final 55.

14 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 Es-
tablishing a Carbon Border Adjustment Mechanism.

15 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on
the Making Available on the Union Market and the Export from the Union of Certain Commodities and
Products Associated with Deforestation and Forest Degradation and Repealing Regulation (EU) No
995/2010.

16 The UNFCCC appears to implicitly suggest that unilateral environmental measures with trade
implications for other WTO Members are still subject to WTO law, see ‘United Nations Framework
Convention on Climate Change’ (n 2) Art 3.5. See also R Howse and A L Eliason, ‘Domestic and
International Strategies to Address Climate Change: An Overview of the WTO Legal Issues’ in T Cot-
tier, O Nartova and S Z Bigdeli (eds), International Trade Regulation and the Mitigation of Climate
Change (Cambridge University Press 2009) 52.


https://unctad.org/system/files/official-document/ditcmisc2023d2_en.pdf
https://openknowledge.worldbank.org/bitstreams/ec252205-01c5-5a5b-807e-f848b42d22cc/download
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Trade (TBT Agreernent),17 which would, in all likelihood, constitute the first point
to be analysed by a panel in the event of a dispute.'®

The significance of this study lies not only in the growing number of trade-re-
lated climate mitigation measures being introduced by WTO Members, '’ but also in
the fact that the EUDR’s ‘problematic sibling’ — the EU CBAM — has recently been
challenged before the WTO Dispute Settlement Body (DSB).?" It is therefore highly
likely that the EUDR will also face a legal challenge. Indeed, the measure has already
attracted considerable criticism within the Committee on Technical Barrier to Trade
(TBT), the Committee on Market Access (CMA), and the Council for Trade in
Goods (CTG) from other WTO Members.?! Concerns have also been raised regard-
ing the Regulation’s potential adverse effects on developing countries.?

In instances of non-compliance, WTO Members are initially obligated to bring
their measures into conformity. In the event of non-compliance, they may be subject
to compensation and the suspension of concessions or other obligations by other
Members. >

Against this backdrop, the present study seeks to anticipate the potential findings
of a panel based on precedents established in previous case law. The analysis pro-
ceeds as follows: first, it considers the impact of the EUDR on the importation of the
covered products and commodities within the EU market; second, it highlights the
relevance of the TBT Agreement and explores the challenges associated with the
legal qualification of the measure; and finally, it evaluates the EUDR in the context
of the principle of non-discrimination under Article 2.1 and the requirement to avoid
unnecessary trade restrictions under Article 2.2 of the TBT Agreement. The conclud-
ing section will offer final reflections on the compliance of the EUDR with the TBT
Agreement and — more broadly — the legitimacy of trade-related climate mitigation
measures.

17 Agreement on Technical Barriers to Trade (adopted on 15 April 1994) Annex 1A to the Marra-
kesh Agreement Establishing the World Trade Organization 1868 UNTS 120.

18 For more information on the assessment of CBAM under WTO law see ex multis 1 Espa, H Van
Asselt and J Francois, ‘The EU Proposal for a Carbon Border Adjustment Mechanism (CBAM): An
Analysis under WTO and Climate Change Law’ (WTI Working Paper 6/2022).

19 For more details see the WTO Environmental Database, available at edb.wto.org.

20 European Union and Its Member States — Carbon Border Adjustment Mechanism, Request for
Consultations by the Russian Federation, 12 May 2025, WT/DS639/1, G/L/1573 G/SCM/D142/1,
G/LIC/D/55.

2l “‘WTO Trade Concerns’ at tradeconcerns. wto.org.

22 See, inter alia, B Celiku, G Arenas, MA Garcia Paz, R Echandi, ‘The Impact of European Union
Deforestation Regulation: Four Lessons from Peru’s Journey’ (World Bank Blogs, 31 July 2024) at
blogs.worldbank.org; H B B Indrasto, H N Asyifa and T G Kuncoro, ‘Evaluation Impact of the European
Union Anti—Deforestation Regulation (EUDR) Policy: Empirical Study of Indonesian Agricultural Prod-
uct Exports’ (2024) Proceeding ISETH (International Summit on Science, Technology, and Humanity) 37.

23 Understanding on Rules and Procedures Governing the Settlement of Disputes (1994) Annex 2
to the Marrakesh Agreement Establishing the World Trade Organization 1869 UNTS 401, Arts 21.1,
21.3,22.


https://edb.wto.org/
https://tradeconcerns.wto.org/en/stcs?searchTerm=eudr
https://blogs.worldbank.org/en/latinamerica/the-impact-of-european-union-deforestation-regulation--four-less
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2. Theimpact of the EUDR on imported products: an analysis of the measure’s
key features

The EUDR was adopted on June 29, 2023, with the aim of mitigating GHG emissions
and preserving biodiversity by ensuring that specified products placed on, or exported
from, the EU market do not contribute to deforestation or forest degradation globally.**
In practice, the Regulation attempts to address the impact of the EU on global defor-
estation® and forest degradation?® by promoting the consumption of ‘deforestation-
free’ products. In this regard, the EUDR applies to both illegal and legal deforestation
when the criteria set forth in the definition of ‘deforestation’ are met.?’ Precisely, the
adjective ‘deforestation-free’ refers to commodities and products that ‘have been pro-
duced on land that has not undergone deforestation after December 31, 2020, and in
the case of relevant products that contain or have been made using wood, that the wood
has been harvested from the forest without inducing forest degradation after December
31,2020°.%® These commodities are currently seven and consist of cattle, cocoa, coffee,
palm oil, soya, rubber, wood, and soya as well as certain ‘covered’ products, which
contain, have been fed with or have been made using these commodities. These prod-
ucts include meat of cattle i.e. beef, leather, cocoa butter, chocolate, selected palm oil-
based derivates, furniture, printed paper, and plywood.?’

24 Regulation (EU) 2023/1115 (n 15) paras 8, 13 Recital.

%5 Ibid 2.3. In the Regulation, ‘deforestation’ refers to the ‘conversion of forest to agricultural use,
whether human—induced or not’. It is noteworthy that this definition applies to both the legal and illegal
deforestation.

26 Regulation (EU) 2023/857 of the European Parliament and of the Council of 19 April 2023 Amend-
ing Regulation (EU) 2018/842 on Binding Annual Greenhouse Gas Emission Reductions by Member
States from 2021 to 2030 Contributing to Climate Action to Meet Commitments under the Paris Agree-
ment, and Regulation (EU) 2018/1999 para 7. In the Regulation, degradation means a ‘structural changes
to forest cover, taking the form of the conversion of primary forest or naturally regenerating forest into
plantation forest or into other wooded land and the conversion of primary forest into planted forests’. It
should be noted that the definition of degradation will be reassessed after a period of five years. This
reassessment will determine whether the definition should be extended to encompass a more expansive
range of forest degradation drivers and forest ecosystems on a global scale, see ibid 44.

27 This aspect signifies an evolution and a more ambitious approach with regard to the EU Timber
Regulation that applies only to illegal logging, Regulation (EU) No 995/2010 of the European Parlia-
ment and of the Council of 20 October 2010 Laying down the Obligations of Operators Who Place
Timber and Timber Products on the Market Text with EEA Relevance. While the EU Timber Regula-
tion and the EUDR share similar purposes, the former is subject to a more limited scope. The EU Timber
Regulation remains in effect, despite its de facto replacement by the EUDR. Indeed, the timber sector
falls within the purview of the EUDR’s wood scope. While the EU Timber Regulation and the EUDR
share similar purposes, the former is subject to a more limited scope.

28 Regulation (EU) 2023/857 (n 26) para 13.

2 Regulation (EU) 2023/1115 (n 15) Annex 1.
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The EUDR applies to both imported and exported products, with no provision
for exemptions. It establishes a comprehensive prohibition on the placement or avail-
ability® of the designated commodities and products within the EU market, encom-
passing both importation and exportation.

This prohibition is governed by three cumulative criteria, all of which must be
met for commodities and products to qualify for entry into the EU market. Specifi-
cally, the commodities and covered products must: (i) have been produced on land
that has not undergone deforestation or forest degradation after December 31, 2020;
(i1) comply with the ‘legality requirement,” meaning they must have been produced
in accordance with the relevant laws and regulations of the country of production;
and (iii) be covered, upon entry into the EU, by a Due Diligence Statement (DDS).?'

As evidenced by the multiple delays in its implementation, the EUDR imposes
complex and multifaceted obligations that are likely to exert a significant impact on
the imports of the covered goods.*

Notably, the due diligence obligations are tripartite and are applicable to both op-
erators and traders, albeit in slightly different manners.** These entities are indeed re-
quired to establish and maintain a due diligence system — a comprehensive framework
for collecting relevant information®* — conduct risk assessments*> and implement risk

30 A product is considered to be ‘placed on the market’ when it is made available on the EU market
for the first time, including through importation. A product is deemed to be ‘made available on the
market’ when it is supplied for distribution, consumption, or use in the context of a commercial activity.

31 Regulation (EU) 2023/857 (n 26) Arts 3, paras 48, 49 Recital.

32 The EUDR was intended to become enforceable firstly on December 30, 2024, with the exception
of micro and small enterprises, for which the enforcement date was designated as June 30, 2025, see Reg-
ulation of the European Parliament and of the Council Amending Regulation (EU) 2023/1115 as Regards
Provisions Relating to the Date of Application. As of the date of writing, the European Union Environment
Commissioner is reportedly considering a further deferral of the EUDR’s entry into force, potentially ex-
tending the compliance deadline to 30 December 2026, primarily in light of IT-related challenges. See,
more recently, European Parliament, 'EU Deforestation Law: Parliament Supports Simplification
Measures' (26 November 2025) at www.europarl.europa.cu (accessed 1 December 2025).

3 ‘Operator’ refers to any natural or legal person who, in the course of a commercial activity,
places relevant products on the market or exports them, while ‘trader’ refers to any person in the supply
chain other than the operator who, in the course of a commercial activity, makes relevant products
available on the market. The applicable due diligence obligations depend on the size of the trader.
Traders that are not classified as small or medium—sized enterprises (SMEs) must comply with the full
set of obligations applicable to operators, whereas SMEs are only required to collect and retain specific
information for a period of five years, see Regulation (EU) 2023/1115 (n 15) Art 5.

34 Ibid Art 9.

35Tbid Arts 10, 12, 13. EU operators and traders must conduct an annual risk assessment to evaluate
the likelihood that the commodities and products in question may contravene the Regulation. Specifi-
cally, they must assess, based on the available information — or the absence thereof — whether there is
a risk that the product was produced on land subject to deforestation or forest degradation. Where such
measures are unavailable or insufficient to reduce the risk to a negligible level, or to eliminate it entirely,
the placement or importation of the commodities or products in question must be avoided.


https://www.europarl.europa.eu/news/en/press-room/20251120IPR31498/eu-deforestation-law-parliament-supports-simplification-measures
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mitigation measures.*® In addition, operators must prepare a DDS and submit it
through an information system to ensure transparency.’’ Finally, both operators and
traders are required to communicate all pertinent information to other operators and
traders further down the supply chain, including the reference numbers of DDS filed
with the competent authorities.*®

Against this background, it is noteworthy that the applicable due diligence obliga-
tions are also subject to variation based on the deforestation risk present in the country
of origin. The EU has implemented a process for unilateral benchmarking and catego-
rizing countries or parts of countries, including EU Member States, with the objective of
assigning each country a risk level for deforestation (low, standard, and high).** The
recently published list reflects these risk levels*’ and determines the scope and intensity
of due diligence obligations. Products and commodities originating in low-risk countries
are subject to simplified obligations,*' whereas those from standard- or high-risk coun-
tries must comply with the full range of requirements. Importantly, the classification of
countries is not static; it may evolve over time as new evidence becomes available.**

In instances of non-compliance with orders issued by the national authorities —
responsible for conducting checks using a risk-based approach® and reviewing doc-
uments kept by the EU operators and traders — or in instances of repeated infringe-
ments, the authorities of Member States may impose a comprehensive range of sanc-
tions on operators and traders.* Such sanctions may include, but are not limited to,
temporary import bans, fines, and other forms of economic sanctions.* Furthermore,
the products in question and any revenues derived from them may be confiscated,

36 Ibid Arts 3, 11, 12. If a risk is identified and deemed not ‘negligible,” operators are required,
prior to placing the relevant products on the market, to implement appropriate risk mitigation proce-
dures and measures.

37 Tbid Art 4.

38 Ibid Arts 12,13.

3 Ibid Art 29.2.

40 The list was published on the 22 May 2025 and it is available at 'Country Classification List —
European Commission’ at green—forum.ec.europa.eu. Four countries, namely Belarus, Myanmar, North
Korea, and Russia, have been designated as ‘high risk.” By contrast, 140 countries, including all EU
Member States, the United Kingdom, the United States, Canada, China, Japan, Australia, and South
Africa, have been classified as ‘low risk.” Approximately 50 countries, among them Indonesia, Malay-
sia, and Brazil, fall within the ‘standard risk’ category.

41 Regulation (EU) 2023/1115 (n 15) Art 13. In other words, operators will only have to collect
information and documents.

4 In order to review the list, the Commission must engage in ad hoc consultations with countries
that are especially high—risk with the objective of reducing their risk level, see ibid Art 29.7-8.

4 1bid Art 16.

4 1bid Art 25.

45 Notably, the maximum threshold for fines imposed will be no less than 4% of operators’ or
traders’ total annual EU-wide turnover.


https://green-forum.ec.europa.eu/nature-and-biodiversity/deforestation-regulation-implementation/eudr-cooperation-and-partnerships/country-classification-list_en
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and non-compliant companies may be prevented from receiving public funding and
participating in public procurement procedures.*®

Given the characteristics outlined above, it is evident that the Regulation entails
significant administrative and bureaucratic costs and may, therefore, create barriers
to trade, particularly for products originating from standard- and high-risk countries.
This underscores the necessity of assessing the Regulation carefully under WTO law.

In this context, it is noteworthy that WTO law grants Members a degree of ‘pol-
icy space’ to pursue non-economic objectives, including environmental protection,
subject to conditions that generally require a balancing of interests in the form of
exceptions and exemptions.

Accordingly, the following sections examine the EUDR specifically in relation
to the non-discrimination and necessity principles under the TBT Agreement.

3. Legal analysis of the EUDR under the TBT Agreement

As mentioned above, despite its climate mitigation purpose, the EUDR has been the
subject of criticism from many WTO Members, particularly developing countries
and emerging economies belonging to the BRICS group.*” These Members have
maintained that the EUDR breaches, inter alia, the non-discrimination and market
access commitments under the GATT,*® as well as the non-discrimination obliga-

tions under the TBT Agreement, and constitutes an unnecessary barrier to trade.*

As the TBT Agreement ‘expands on pre-existing GATT disciplines,”** measures

to which both the GATT and the TBT Agreement apply®' should be assessed pri-
marily under the TBT Agreement,>* which will indeed be the focus of this analysis.

46 Regulation (EU) 2023/1115 (n 15) Arts 26, 31.

47 The BRICS are a group of leading emerging economies. Originally, the group included five
countries, Brazil, Russia, India, China and South Africa. In 2024, Egypt, Ethiopia, Iran, Saudi Arabia
and the United Arab Emirates joined the group and the membership expanded to 10 countries.

48 Precisely, these Members argue that the EUDR is discriminatory, protectionist, and constitutes
an unnecessary barrier to trade. General Agreement on Tariffs and Trade 1994 (adopted on 30 October
1994) Annex 1A to the Marrakesh Agreement Establishing the World Trade Organization 1867 UNTS
187, Arts I, 111, XI. See, inter alia, the trade concerns raised in the meeting on March 25, 2024 of the
Committee on Market Access by the Russian Federation, Indonesia, etc.

4 Precisely, the measure has been considered, by the concerned WTO Members, to be a technical
regulation and therefore to be in contrast with the Agreement on Technical Barriers to Trade (n 17) art
2.1. For further information, please refer to the specific trade concerns raised by Canada, Peru, the
United States, and others at the meeting of the TBT Committee in November 2023.

30 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, adopted on 24 April 2012, WT/DS406/AB/R, DSR 2012:XI 5751, para 91.

3! Indeed, the TBT Agreement addresses the specific and detailed issue of technical barriers to
trade, cf Appellate Body Report, United States — Measures Concerning the Importation, Marketing and
Sale of Tuna and Tuna Products, adopted on 13 June 2012, WT/DS381/AB/R, para 405.

52 Panel Report, European Communities — Measures Affecting Asbestos and Products Containing
Asbestos, adopted on 5 April 2001, WT/DS135/R, para 8.16 (not appealed).
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In addition to the criticisms related to WTO Agreements, the EUDR has also been
alleged to conflict with one of the foundational principles of the international climate
change regime, namely the principle of Common but Differentiated Responsibilities
and Respective Capabilities (CBDR-RC),** as embedded in Articles 2.2 and 4 of the
Paris Agreement.** In practice, some WTO Members view the EUDR, similarly to the
CBAM, as a measure that imposes unilateral climate standards and constitutes a trade
barrier to trade for third countries, especially developing nations.’”

Both the EUDR and the CBAM apply their requirements uniformly, without tak-
ing into account countries’ differentiated responsibilities, respective capabilities, or
particular national circumstances.’® While a full assessment of the EUDR under the
CBDR-RC principle lies beyond the scope of this study, this principle may never-
theless inform the interpretation of WTO provisions, notably Article 2.1 of the TBT
Agreement, as interpreted in light of Article XX of the GATT.”’

Given the broader scope and complexity of the matter, this paper focuses specif-
ically on a limited set of aspects under the TBT Agreement that have generated con-
siderable debate, namely the qualification of the EUDR as a technical regulation
within the meaning of Annex 1.1, and its compliance with Articles 2.1 and 2.2 of the
TBT Agreement.

33 See, ex multis, Brazil and Colombia statements in Committee on Technical Barriers to Trade,
‘Minutes of the Meeting 2628 March 2025, Note by the Secretariat’ (2025) G/TBT/M/95.

3 Article 2.2 of the Paris Agreement states that implementation of the Agreement ‘will reflect
equity and the principle of common but differentiated responsibilities and respective capabilities, in the
light of different national circumstances’. Article 4 further requires developed countries to take the lead
in reducing emissions, while recognizing that developing countries will act according to their capacities
and needs. For more details see, inter alia, L Rajamani, ‘The Principle of Common but Differentiated
Responsibility and the Balance of Commitments under the Climate Regime’ (2000) 9 Review of Euro-
pean Community & International Environmental Law 120.

33 See, inter alia, G Magacho, E Espagne and A Godin, ‘Impacts of the CBAM on EU Trade Part-
ners: Consequences for Developing Countries’ (2024) 24 Climate Policy 243.

36 See the specific trade concerns (STCs) raised concerning the measures in the Committee Meet-
ings and formal meetings of the TBT Committee, Committee on Market Access, and Committee on
Trade and Goods. For more details on CBDRRC-NC refer to C Voigt and F Ferreira, ‘““Dynamic Dif-
ferentiation”: The Principles of CBDR-RC, Progression and Highest Possible Ambition in the Paris
Agreement’ (2016) 5 Transnational Environmental Law 285; H Winkler and L Rajamani, ‘CBDR&RC
in a Regime Applicable to All’ (2014) 14 Climate Policy 102; T Honkonen, ‘CBDR and Climate
Change’ in Michael Faure (ed), Elgar Encyclopedia of Environmental Law (Edward Elgar 2023) 142.

37 In the relevant part of the analysis, this aspect will only be noted and not examined in detail. For
more details on the possibility and necessity to interpret Article XX GATT in light of the CBDR-RC
principle cf R Magnaghi, ‘The CBAM Regulation and US BCA proposals: an analysis across the GATT
obligations and CBDR-RC’ (2026) 18 The Journal of World Energy Law & Business, 12, fn 123, 125.
See, inter alia, M Hertel, ‘Climate—Change—Related Trade Measures and Article XX: Defining Dis-
crimination in Light of the Principle of Common but Differentiated Responsibilities’ (2011) 45 Journal
of World Trade 653; P Larbprasertporn and J Comas Mir, ‘The Interaction Between WTO Law and the
Principle of Common but Differentiated Responsibilities in the Case of Climate—Related Border Tax
Adjustments’ (2014) 6 Goettingen Journal of International Law 145.
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3.1. The qualification of the measure under the TBT Agreement

The preliminary issue that arises under the TBT Agreements concerns the legal quali-
fication of the measure.® This passage constitutes a fundamental prerequisite for con-
ducting a proper legal analysis under the relevant provisions of the TBT Agreement.
As a matter of fact, different obligations are imposed depending on whether the meas-
ure qualifies as a technical regulation, standard, or conformity assessment procedure.

In the case of the EUDR, the qualification of the measure has proven controver-
sial. A notable divergence has emerged between the EU and other WTO Members
regarding the characterization of the EUDR as a technical regulation.” Within the
WTO Committees, the EU has maintained that the Regulation does not constitute a
‘technical regulation,’ as it neither establishes nor imposes any product characteris-
tics, whether positively or negatively.®” In contrast, several WTO Members have
contested this view, contending that the EUDR does, in fact, establish or mandate
product characteristics and therefore falls within the scope of a technical regula-
tion.®!

Annex 1.1 TBT Agreement defines a technical regulation as ‘a document®
which lays down product characteristics or their related processes and production
methods, including applicable administrative provisions, with which compliance is
mandatory [...].” However, to establish whether a measure fulfils these requirements
the WTO dispute settlement bodies have set out a three-tier test® requiring that it (i)

38 Agreement on Technical Barriers to Trade (n 17) Art 2.2.

39 Committee on Technical Barriers to Trade, ‘Minutes of the Meeting 8-10 November 2023, Note
by the Secretariat’ (2024) G/TBT/M/91, G/TBT/M/91/Corr.1.

60 Tbid.

61 Ibid. These are, inter alia, Canada, the US, India, the Russian Federation, Brazil, and Peru.

2 According to previous case law, the term ‘document’ can be used to cover a broad range of
instruments and applies to a variety of measures. It might be defined quite broadly as ‘something writ-
ten, inscribed, etc., which furnishes evidence or information upon any subject’ that has a normative
content. US — Tuna Il (Mexico) (n 51) para 185; Appellate Body Report, European Communities —
Measures Prohibiting the Importation and Marketing of Seal Products, adopted on 18 June 2014,
WT/DS400/AB/R WT/DS401/AB/R, para 5.9, 5.10. In this regard, the Regulation (EU) 2023/1115
appears to fall within the scope of ‘document’ in the meaning of above.

3 Panel Report, European Communities — Measures Prohibiting the Importation and Marketing
of Seal Products, adopted 25 November 2013, WT/DS400/R; WT/DS401/R, para 7.85; Appellate Body
Report, European Communities — Trade Description of Sardines, adopted on 23 October 2002,
WT/DS231/AB/R, para 176; Appellate Body Report, European Communities — Measures Affecting As-
bestos and Products Containing Asbestos, adopted on 5 April 2001, WT/DS135/AB/R, paras 66-70;
Appellate Body Report, Australia — Certain Measures Concerning Trademarks, Geographical Indica-
tions and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging,
adopted on 20 June 2020, WT/DS435/AB/R; WT/DS441/AB/R, para 7.110.
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applies to an identifiable product or group of products; (ii) lays down product char-
acteristics or related processes and production methods (PPMs);* and (iii) its com-
pliance with the product characteristics laid down is mandatory. In addition, the de-
termination of whether a particular measure constitutes a technical regulation shall
be made in the light of the characteristics of the measure at issue and the circum-
stances of the case.®

Against this background, the question of whether the EUDR satisfies these re-
quirements arises. Article 3 EUDR sets out a general prohibition to place or make
available on the market or export the relevant commodities and relevant products —
listed in Annex I of the Regulation — that (i) are not deforestation-free; (ii) do not
comply with the ‘legality requirement’; and (iii) are not covered by the DDS.

As mentioned above, a technical regulation must apply to an identifiable product.
Otherwise, its implementation and enforcement would be impossible.®® Explicit ref-
erence to the products in the measure is not required; however, they must at the very
least be capable of identification.®” One potential means of identifying the product is
indeed through the very ‘characteristic’ that is the subject of the regulation.®®

A particular point of debate, which also arises in the assessment of the second
factor outlined above, concerns whether the ‘non-deforestation-free’ status should
be classified as ‘product characteristics’. In EC — Asbestos, the Panel was called
upon to establish whether the ban on ‘products containing asbestos’ amounted to a
technical regulation. In that case, the Panel found that despite the formulation of the
requirement being in a negative manner, products containing asbestos were prohib-
ited. Accordingly, the measure effectively prescribed or imposed certain objective
features, qualities, or ‘characteristics’ on all products.®

A similar conclusion was reached by the Panel in EU — Palm Oil (Malaysia), the
first case concerning a climate mitigation measure brought before the WTO DSB.
The Panel identified specific product characteristics and qualified the measure as a

% 1t shall be noticed that, the TBT Agreement applies to technical regulations, standards, and con-
formity assessment procedures that related to products and PPMs. However, it is still controversial whether
it applies also to non—product-related processes and production methods (NPR-PPMs). In this regard, the
Appellate Body in EC — Seal Product clarified that the term used in Annex 1.1 ‘their related processes and
production methods’ requires ‘a sufficient nexus to the characteristics of a product in order to be consid-
ered related to those characteristics,” EC — Seal Products (n 63) para 5.12. Nevertheless, as what concerns
measures that deal with ‘terminology, symbols, packaging, marking, or labelling requirements,” there is
no reference to the adjective ‘related’ in the definition of a technical regulation and a standard. It means
that marking or labelling requirements relating to NPR-PPMs are covered by the definitions in Annex 1
of the TBT Agreement and thus fall within the scope of application of the TBT Agreement, P van Den
Bossche and D Prévost, Essentials of WTO Law (Cambridge University Press 2021) 174.

95 US — Tuna II (Mexico) (n 51) para 188; EC — Asbestos (n 63) para. 64; EC — Sardines (n 63)
paras. 192 and 193.

% EC — Asbestos (n 63) para 70; EC — Sardines (n 63) para 180.

7 EC — Sardines (n 63) paras 176, 182, 183.

% EC — Asbestos (n 63) para 70.

% Ibid para 72.



300 Rachele Magnaghi

technical regulation. This determination was made by noting that the measures under
review — the 7% maximum share and the high ILUC risk cap and phase-out — both
applied to ‘biofuels produced from food and feed crops’, with the ‘food and feed’”
component serving as the defining product characteristic. Nevertheless, in both of
the aforementioned cases, a physical characteristic constituted the defining feature
of the products: in one instance, the asbestos fiber component, and in the other, the
food or feed component that formed the basis of the biofuels.

Consequently, the circumstances may differ in the case of the EUDR, where the
defining attributes — in particular, the deforestation-free status”' — do not constitute
tangible characteristics and cannot be physically traced within the final products or
the covered commodities.

This issue acquires particular relevance in the assessment of the second factor,
as it raises also the question of whether non-product-related processes and produc-
tion methods (NPR-PPMs) fall within the scope of the TBT Agreement in the first
place.” NPR-PPMs are indeed methods of production that do not alter the physical
characteristics or inherent qualities of a product, but instead concern how the product
is made or sourced.” In contrast, PPMs are considered to encompass more broadly
any processes and methods used in production, as opposed to the physical character-
istics of the final product itself.

While the term ‘lay down’ is relatively clear, denoting the establishment or de-
finitive formulation of a principle, rule, or prescribed course of action,”* under WTO
law, the notions of ‘product characteristics’ and ‘related PPMs’ remain disputed and
open to interpretation. The term ‘product characteristic’ has usually been understood
to cover ‘any objectively definable features, qualities, attributes or other distinguish-
ing mark of a product’ that may relate to a ‘product’s composition, size, shape, col-
our, texture, hardness, tensile strength, conductivity, density, or viscosity.’”

70 Panel Report, European Union and Certain member States — Certain Measures Concerning Palm
Oil and Oil Palm Crop—Based Biofuels (Malaysia), adopted on 26 April 2024, WT/DS600/R, para 7.93.

7! For the sake of simplicity, this discussion refers only to the ‘deforestation—free requirement’,
however, similar considerations apply to the legality requirement.

72 1 Hadjiyianni, The EU as a Global Regulator for Environmental Protection: A Legitimacy Per-
spective (Hart Publishing 2019) 238 ff.

73 Some scholars consider NPR-PPMs to fall within the broader category of PPMs, which describe
the techniques or procedures used to produce or process a good, rather than the product’s physical
attributes or quality. For more details on the distinction between PPMs and NPR—PPMs as well as their
potential impact under WTO law see J Potts, The Legality of PPMs under the GATT: Challenges and
Opportunities for Sustainable Trade Policy (International Institute for Sustainable Development 2008);
S Charnovitz, ‘The Law of Environmental “PPMs” in the WTO: Debunking the Myth of Illegality’
(2002) 27 Yale Journal of International Law 59.

74 A Stevenson (ed), Shorter Oxford English Dictionary on Historical Principles. 2: N — Z, vol 1
(Oxford University Press 2007) 1562; Vienna Convention on the Law of Treaties (adopted on 23 May
1969) 1155 UNTS 331 Art 31.

75 EC — Asbestos (n 63) para 67.
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Given these premises, the requirement that commodities and covered products be
produced on land not subject to deforestation or forest degradation after December 31,
2020, raises the question of whether these requirements should be classified as NPR-
PPMs, rather than as PPMs or as product characteristics — understood as tangible at-
tributes of the final product — and the legal consequences of such a classification.

In EU — Palm Oil (Malaysia), the Panel avoided taking a stance on the relevance
of NPR-PPMs and the precise scope of PPMs under WTO law, and ultimately deter-
mined that the ‘product characteristic’ of biofuels depended on the type of raw ma-
terial used in their production. Notwithstanding the potential for competition be-
tween products, the differing raw material was regarded as the factor distinguishing
and defining the biofuel’s characteristics, irrespective of the ILUC risk.”®

However, as anticipated, in the case of the EUDR, the situation is more complex.
While it might be argued that the same reasoning could apply to the ‘deforestation-
free’ covered products, which derive from the underlying commodities, this ap-
proach cannot be straightforwardly extended to the six commodities covered by the
EUDR, as these commodities are raw materials in their initial form.

Consequently, the question of whether the EUDR should be regarded as ‘laying
down a product characteristic or a related PPMs’ remains controversial and, in the
absence of any previous case law, could ultimately be resolved only by a panel de-
termination.

Regarding the mandatory character of the product characteristics, the fact that
without a DDS a product cannot be placed on the market, exported or traded, and
that sanctions are applicable to the operators and traders that do not abide by the
EUDR suggests that the Regulation prescribes compulsory requirements in the
meaning of previous case law.”” In addition, the wording ‘shall not’ set out in Article
3 EUDR clearly provides for legally binding and mandatory language.”

In conclusion, despite the qualification of the EUDR as a technical regulation
remaining controversial, it is reasonable to expect that, in line with the EU — Palm
Oil (Malaysia) approach and findings, a panel would consider the EUDR to be a
technical regulation at least in relation to the covered products.

Its qualification as a technical regulation would trigger the applicability of Article
2 of the TBT Agreement and, accordingly, makes it relevant to proceed with an analysis
of the measure under its substantive provisions enshrined in its paragraphs 1 and 2.

76 EU — Palm Oil (Malaysia) (n 70) para 7.97.
7T Cf EC — Asbestos (n 63) para 72.
8 EU — Palm Oil (Malaysia) (n 70) paras 7.124-7.125.
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3.2. Legal assessment under Article 2.1 TBT Agreement

Assuming that the EUDR is a technical regulation, the measure would be subject to
Article 2.1, which sets out the non-discrimination obligations of most-favoured-na-
tion treatment (MFN) and national treatment (NT).” The provision prescribes that
‘Members shall ensure that in respect of technical regulations, products imported
from the territory of any Member shall be accorded treatment no less favourable than
that accorded to like products of national origin and to like products originating in
any other country.’

As interpreted by the WTO dispute settlement bodies, Article 2.1 sets out a
‘three-tier test,” which requires to verify whether (i) the measure is a technical regu-
lation; (ii) the imported products vis-a-vis domestic products and products imported
from different countries are all ‘like products’; and (iii) the imported products are
accorded ‘treatment no less favourable’ than like domestic products or imported
products produced in third countries.

Assuming that the EUDR is — at least partially — a technical regulation, the ques-
tion of NPR-PPMs becomes relevant once again in the context of evaluating the
‘likeness’ of domestic product vis-a-vis imported products and between imported
products originating from different countries.®' Despite the purpose-based approach
for the interpretation of likeness®* was rejected by the WTO dispute settlement bod-
ies, the regulatory concerns underlying the measure can be relevant to the extent they
have an impact on the competitive relationship between and among the like products
concerned.® The fact that a product is deforestation-free may indeed shape consumer
perceptions and behaviours. However, consumer preferences and consumption pat-
terns are determined by a wide range of factors, including socio-economic status and
position within the value chain. For instance, a furniture producer may be less sus-
ceptible to the issue of deforestation, including legal deforestation, than a furniture
buyer. Consequently, reliance on consumer preferences as a sole means of tackling
climate change may be considered an inadequate strategy.

In the case of the EUDR, it is hard to believe that there would be a different
impact on competition since deforestation-free and non-deforestation free goods do

7 US - Clove Cigarettes (n 50) paras 179-182; US — Tuna Il (Mexico) (n 51) paras 211-215;
Appellate Body Report, United States — Certain Country of Origin Labelling (COOL) Requirements,
adopted on 23 July 2012, WT/DS384/AB/R WT/DS386/AB/R, paras 268—290.

80 US — Tuna Il (Mexico) (n 515) para 202; US — COOL (n 79) para 267.

81 See M Duran Garcia, ‘NTBs and the WTO Agreement on Technical Barriers to Trade: The Case
of PPM-Based Measures Following US — Tuna II and EC — Seal Products’ in C Herrmann, M Krajew-
ski and JP Terhechte (eds), European Yearbook of International Economic Law 2015 (Springer-Verlag
Berlin Heidelberg 2015) 114-115; cf Potts and Charnovitz (n 73 above).

82 Panel Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes,
adopted on 24 April 2012, WT/DS406/R, para 7.119.

8 US — Clove Cigarettes (n 50) paras 116, 119,
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have the same properties, nature, and quality of the products; presumably the end-
uses of the products; and the same tariff classification.*

Against this backdrop, previous case law suggests that it is reasonable to expect a
panel to find that deforestation-free and non-deforestation-free products qualify as ‘like
products,”® a conclusion that may also be influenced by considerations of opportunity.
Indeed, a failure to recognize the products as like products would preclude an assess-
ment of the measure under the non-discrimination principle enshrined in Article 2.1.

Assuming that the products at hand are considered ‘like products,’ the element
of ‘no less favourable treatment’ requires an examination of whether the measure
modifies the conditions of competition in the relevant market to the detriment of
imported products,® encompassing both de jure and de facto discrimination.®” In the
case of national treatment, this analysis must be conducted vis-a-vis the domestic
like products, whereas in the case of most-favoured-nation treatment, it must be car-
ried out in relation to like products imported from other third countries.

Since the EUDR applies to all commodities and covered products that are placed
and made available in the market, without any distinction in terms of origin of the
goods, it would be possible to conclude that there is no de jure discrimination be-
tween domestic and like products, as well as among products originating from third
countries. Accordingly, a further assessment is required to determine whether de
facto discrimination may exist. In this regard, it is important to evaluate whether the
measure in question affects the equality of competitive opportunities between im-
ported products and like domestic products and/or like products originating in other

8 According to the interpretation of the WTO dispute settlement bodies, the ‘likeness’ of products
must be assessed, among other factors, on the basis of four general criteria: (i) the properties, nature,
and quality of the products; (ii) the end uses of the products; (iii) consumer tastes and habits—more fully
described as consumer perceptions and behavior-regarding the products; and (iv) the tariff classifica-
tion of the products, cf Panel Report, United States — Certain Measures Affecting Imports of Poultry
from China, adopted on 25 October 2010, WT/DS392/R, paras 7.424-7.427, 7.429; ‘Border Tax Ad-
justments’ (GATT 1970) Working Party Report L/3464. See also Appellate Body Report, United States
— Anti—-Dumping Measures on Certain Hot—Rolled Steel Products from Japan, adopted on 23 August
2001, WT/DS184/AB/R, para 7.20; Panel Report, Indonesia — Certain Measures Affecting the Automo-
bile Industry, adopted on 23 July 1998, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, para
14.109. It should be noted that the same line of reasoning is applicable between deforestation—free
products originating from low—, standard—, and high-risk countries. Indeed, these products exhibit the
same properties, nature, and quality; end—uses; and tariff classification.

8 EU — Palm Oil (Malaysia) (n 70) paras 7.417, 7.422, 7.456.

8 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
adopted on 10 January 2001, WT/DS161/AB/R, WT/DS169/AB/R, para 137.

87 US — Clove Cigarettes (n 50), para 175.
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countries.®® This evaluation has to be conducted by assessing the design, structure,
and expected operation of the measure in question.®

However, the Appellate Body has clarified that the existence of a detrimental im-
pact on imports alone is not sufficient to establish ‘less favourable treatment’ under
Article 2.1, because such an impact must not’° arise exclusively from a ‘legitimate
regulatory distinction.”®' This interpretation is based on the context provided by other
provisions of the TBT Agreement. In particular, Article 2.2 suggests that ‘““obstacles
to international trade” may be permitted, provided that they are not “unnecessary”’ and
the sixth recital of the Preamble, which, recalling the wording of Article XX chapeau
GATT, provides that ‘no country should be prevented from taking measures necessary
[...] for the protection of human, animal or plant life or health, of the environment,
[...] subject to the requirement that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail or a disguised restriction on international trade,
and are otherwise in accordance with the provisions of this Agreement.’

Although preambles are not legally binding, they serve as a valuable interpretive
tool to clarify treaty obligations.”® Notably, while the TBT Agreement does not in-
clude an explicit ‘general exception clause’ like Article XX of GATT,” such an ex-
ception could effectively be recognized within Article 2.1, applied indirectly through
the interpretation of the ‘no less favorable treatment’ concept. This approach is also
consistent with the object and purpose of the TBT Agreement, which has been found
to strike a balance between the objectives of trade liberalization on the one hand and
the right of Members to regulate on the other.”

In assessing the potential for the detrimental impact of the EUDR, the unilateral
benchmarking of countries based on deforestation risk and the resulting differenti-
ated obligations assume particular significance. The classification of countries based

88 Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale
of Tuna and Tuna Products (Article 21.5 Mexico), adopted on 3 December 2015, WT/DS381/AB/RW, para
7.29. It must be assessed whether the technical regulation de facto ‘modifies the conditions of competition to
the detriment of the group of imported products vis—a—vis the group of domestic products’ and/or in respect
to the group of imported products originated in other countries, see US — Clove Cigarettes (n 50) para 180;
US— COOL (n 79), para 268; EU — Palm Oil (Malaysia) (n 70) para 7.464.

8 Appellate Body Report, United States — Certain Country of Origin Labelling (COOL) Require-
ments (Article 215 — Canada and Mexico), adopted on 29 May 2015, WT/DS384/AB/RW;
WT/DS386/AB/RW, para 5.15.

%0 Emphasis added.

91 US — Clove Cigarettes (n 50) paras 180, 182; US — COOL (n 79) para 271. In US — Cloves
Cigarettes , the Appellate Body referred to discrimination against imported products as compared to
domestic like products, but the same reasoning could be applied to some imported like products as
compared to other like products imported from other countries.

92 Emphasis added.

%3 Vienna Convention on the Law of Treaties (n 74), Art 31.

94 US — Clove Cigarettes (n 50), para 101.

% Ibid paras 170, 174.
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on deforestation risk is carried out unilaterally by the EU, using data from ‘interna-
tionally recognised sources.’*® Specifically, the classification is based on (i) the rate
of deforestation, (i) the production trends of relevant commodities and products, and
(iii) the rate of expansion of agricultural land.”” The ranking is determined based on
both the availability and quality of data.”®

In this context, the absence or incompleteness of data may negatively affect the
categorization of a country’s risk level, potentially resulting in the imposition of
more onerous obligations than would otherwise be appropriate. In other words, it is
plausible that countries with inadequate documentation systems may face discrimi-
natory treatment, as their classification may not accurately reflect their actual poli-
cies. Such countries may include developing nations and least-developed countries
(LDC:s) that lack the infrastructure to collect and provide reliable data. Indeed, as of
the time of writing, the list of high-risk countries includes Myanmar, while the list
of standard-risk countries encompasses Indonesia, Malaysia, and Brazil.”’

The categorization is crucial because, once implemented, the Regulation will adjust
the stringency of due diligence obligations according to the country’s risk classification.
Although the EUDR applies to all WTO Members, including the EU and its member
States, " countries designated as standard- or high-risk will face more burdensome due
diligence requirements than those classified as low-risk. Indeed, standard- and high-risk
countries must collect extensive information, conduct risk assessments, and implement
risk mitigation strategies to comply with these obligations and import products into the
EU, with the degree of intensity varying according to the risk classification. Conse-
quently, products originating from countries other than those classified as low-risk will

% Emphasis added. ‘Commission Staff Working Document on the Methodology Used for the
Benchmarking System’ (2025) SWD(2025) 129 final.

97 Regulation (EU) 2023/1115 (n 15) Art 29.

8 For more details see ‘Commission Staff Working Document (n 96).

9 1t should be noted that the methodology adopted in Commission Implementing Regulation (EU)
2025/1093 of 22 May 2025 Laying down Rules for the Application of Regulation (EU) 2023/1115 of the
European Parliament and of the Council as Regards a List of Countries That Present a Low or High Risk
of Producing Relevant Commodities for Which the Relevant Products Do Not Comply with Article 3,
Point (a), has also been subject to internal criticism and external criticism. For more details see respec-
tively European Parliament, Motion for a Resolution on the Draft Commission Regulation on Commission
Implementing Regulation (EU) 2025/1093 of 22 May 2025 Laying down Rules for the Application of
Regulation (EU) 2023/1115 of the European Parliament and of the Council as Regards a List of Countries
That Present a Low or High Risk of Producing Relevant Commodities for Which the Relevant Products
Do Not Comply with Article 3, Point (a), at www.europarl.europa.eu; Committee on Technical Barriers
to Trade, ‘Minutes of the Meeting 5—7 June 2024, Note by the Secretariat’ (2024) G/TBT/M/93, inter alia,
para 22.23, 22.69.

100 Tt should be noted that, in the current list, the EU and its Member States are classified as low—
risk countries.





